HUGS Incorporated Response to the

Inquiry into the Definition of Charities and Related Organisations

ISSUES PAPER


Inquiry into the Definition
 of Charities and 
Related Organisations

ISSUES PAPER

HUGS Inc

(Help Us Give Support Incorporated)

Written by 

Anne Egan-Plaizier

with the assistance of

Melinda Ferguson

1 The implications of current social expectations and experiences for defining charities and related organizations

1. 1
Attributes, purpose and behaviour of the sector in the current environment, which have relevance for the definition of charities and related organizations
1.1.1
The Committee invites charities and related organisations to provide information about their organisation, and about the current social and economic environment they operate in, including how that environment is changing.

The ideology of HUGS Incorporated (Help Us Give Support) was created after Kellie Mann was informed that the volunteer carers for Make Today Count were to pay $150 each for a much deserved, and long overdue respite weekend.  These dedicated carers spend hours of their time providing comfort and assistance to the terminally ill and their families.  Kellie believed there were many people in the community who could also assist by providing their facilities or services to enable these people to enjoy a free weekend.  

An agreement was made with Make Today Count to make this happen.  The response was tremendous.  As an inaugural “HUGS Initiative” Kellie organised a Golf Day to gather like-minded people to raise the funds required to cover possible expenses incurred and to establish HUGS Inc profile.  Lavender Homestead, a bed and breakfast style of accommodation, set in tranquil bushland, was made available for the weekend.  The staff of two and the volunteer carers from Make Today Count were pampered, entertained and catered for by the various businesses that volunteered their wares, expertise and menus.  The response from the community and the successful outcome indicated to Kellie that the business community were willing to participate in partnerships such as this.  This ideal, formed the foundations of HUGS Inc. and was to become our test case.

1.1.2
What are some of the major social and economic factors affecting the ‘attributes, purpose and behaviour’ of your organisation, and what are the implications for how your organisation is or should be defined? 

Our experience has shown that members of the business sector are looking for alternative methods rather than the current charitable fundraisers.  The general consensus seemed to be just a flow of outgoing financial support with no tangible evidence of outcomes or benefits within the community.  Small business owners would like to participate but find they are struggling to keep their business operating.  Many new businesses used the Lavender Homestead weekend as an opportunity to advertise by providing their products/services.  For these people, benevolent marketing strategies with a win-win scenario could be one solution.

HUGS Inc. would like to be defined as facilitators of Social Equity and Community and Business partners rather than for “charitable purposes” because HUGS Inc. aim is that “charitable purposes” will form less than 30% of core activity.

HUGS Inc’s objectives are to assist members of the community as a whole and to provide alternatives to direct charitable assistance.

1.1.3
What do you think will be some of the major influences on the environment in the coming decade, and what might this mean for how your organisation is defined? 

The values, norms and expectations of society have dramatically changed in the last century.  Humanity has played a very significant part during this time, particularly in the latter half.  Humanity was no longer an abstract ideal – a pipe dream, more than something than just to read or write about.  These major influences will become more the norm with the written word becoming a way of life.

Hugs Inc. works as a global entity for the community and as the major influences on the environment affects all sectors of the community, these influences will play a part in the activities initiated by Hugs Inc.

1.1.4
How have your organisation’s ‘attributes, purpose and behaviour’ changed over recent years, and has this involved any change in how your organisation has been or should be defined for various purposes?

Being only two years old, HUGS Inc. has not changed greatly in ‘attributes, purpose or behaviour’, but has tried to streamline their organisation’s activities to accommodate today’s social and economic environment.  The existing structure of legislation, however have created barriers and obstacles that make one wonder, at times, whether the effort is worth it.

1.1.5 What are the key characteristics of the current social and economic environment for the sector as a whole and what significance do these characteristics have on how various parts of the sector are or should be defined?

According to the Common Good Planning Centre (www.ggw.org/commongood/principles.htm) key characteristics are:

Prosperity, 
Promoting a competitive economy with good jobs and good wages,

Sustainability, 
Preserving the integrity and beauty of our environment,

Justice, 
Striving for fairness, equity and ethical behaviour,

Peace, 
Fostering safe and neighbourly communities,

Freedom, 
Exercising choice, individual initiative, and creativity

Pragmatism, 
Fusing the ideal and practical

Participation, 
Encouraging genuine, inclusive dialogue

Interdependence, 
Honouring diversity, and thinking holistically

Compassion 
Caring for those in need, and 

Enjoyment.
Nourishing the body, mind, and soul

The Common Good Planning Centre has this to say about their organisation

"We have the opportunity and the necessity to assume conscious responsibility for creating our future." 

David Korten.


“We strive to engage citizens in a common quest to establish The Genesee/Finger Lakes Region of Upstate New York as one of the best in the nation for economic vibrancy, ecological integrity, and quality of life for all.” 

Their website address is at  http://www.ggw.org/commongood  

HUGS Inc would define the members of The Common Good Planning Centre as like-minded people.

The above key characteristics have only one entity (compassion) that could be classified “for a charitable purpose”.  The remainder would be defined under a Community Partnership banner.

1.1.6
Do these influences impact differently, with different definitional consequences, on various parts of the sector?

Because some of these influences create activities that fall into the definition of charity, severe limitations are then placed on the organisation.  For a new organisation, with ‘New Age Thinking’, the initial two to three years are extremely difficult.  To gain credibility within the community new organisations have to have outcomes.  The sector that has the most needs and wants, and result in immediate outcomes, fall entirely within the definition of charities.  For a new organisation, such as HUGS Inc that is not purely for “charitable purposes”, their initial activities appears to be only for a “charitable purpose”.  Long term plans, which reflects the entire profile of HUGS Inc.  do not have outcomes so readily.  These long-term plans involve key entities that fall outside the definition of sector, as defined by the Issues Paper, with charities and not-for-profit organisations inclusive in the list of beneficiaries.

1.1.7
Are there factors which impact differently on for-profit organisations delivering similar services to not-for-profit organisations?

A for-profit organisation would have a better chance providing positive outcomes, because the majority of limitations of not-for-profit organisations are for the prevention of personal gain.  The cost & time spent in administration of these rules often becomes the not-for-profit organisation’s core purpose, leaving no time for day-to-day business or Long Term Planning.  Incorporating new ideas and identifying positive indicators requires dedicated participation.  Often funding dries up before a program can be run long enough for, or to identify reasons for lack of, positive outcomes.  

There is an enormous amount of untapped resources that could be put into effective use if you know where to get the assistance, have the time to locate it and can provide the assistance within a reasonable period of time before the parties involved have lost too much ‘faith’ in our systems.

One of the aims of HUGS Inc. is to be able to provide the community with a pivotal information point in which resources, that have previously been unobtainable to the general public, can be accessed.  Help Us Give Support within our own Communities.   An example of how limited and ineffective our current charitable, not-for profit and government organisations are operating at present can be seen in the following case study.


CASE STUDY


A fourteen-year-old boy, extremely aggressive with other siblings, was in need of anger management.  Even though there were several programs running, he was not eligible because they only dealt with boys over the age of 16.  However this young man was 185 cm tall and weighed 85 kg, and quite capable of doing serious damage.  But the rules were the rules.  Many of these rules were put in place so as to work within the limited budget.

When assessing this particular case study, one also needs to consider the ‘big picture’.  The emotional, social and financial damage that is on-going from a scenario like this.  The affect it has on the family, the defeat that is felt by the family and from those that attempt to assist, because they are all limited by the current frameworks.  This ‘learned helplessness’ scenario is not just shared by the boy in question, it also has an outreaching affect on all those that are involved.

1.2
Wholly or partially charitable, religious or community service not-for-profit organisations  

1.2.1
Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?

Definitions should be based on the purpose of the activities only when the nature of the activity involves fundraising such as games of chance (such as raffles) and door-knock appeals as the rules are structured to protect the public who may participate.  The initiatives that HUGS Inc carry out are on a face to face business and community level where the participants are directly involved with the resultant outcome.  Business and community credibility must be maintained to keep the ideal operating.  Sometimes marketing strategies, opportunities for advertising, computer support, media coverage, are swapped for provision of services donated to a community “act of human kindness”.

1.2.2
Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?

Multiple purposes should come under an umbrella, such as Social Equity, and then broken down into areas of expertise, needs of clients, and then specialisation i.e. unemployment, disability, with the capacity to enter into other arenas of specialisation.  Because of the trend to prevent duplication of services, gaps in service provision have occurred.


CASE STUDIES


1.  A mentor recipient diagnosed as manic-depressive was in urgent need of an independent psychology service.  Several phone calls came up with the result that if this person was on unemployment benefits there was a program available to acquire independent psychology services.  But there was no such program available for some one with a mental illness, but there were skill improvement programs to help them attain jobs!

HUGS Inc, if it were able to take up this case, would contact a business colleague known to them and ask if they could assist.  Because the recipient of this service would be classed as a “charitable purpose” HUGS Inc would not be able to do this because they do not yet have an authority to fundraise.


2.  Another mentor recipient suffered a brain injury, but is quite capable of working and wants to actively contribute to society by doing so.  Employment agencies tell her she does not have to look for work as she is on a disability pension, even though she has told them she wants to work!  She has received very little assistance to help her achieve her goals.

1.2.3
What methodology is appropriate to determine when a purpose is secondary?

With Social Equity there is no secondary.

1.2.4
For organisations, such as religious organisations, that perform a wide spectrum of activities, is it appropriate to define the various activities differently?

Yes, particularly where those activities involve the care of the aged, and relief of sickness, distress & poverty.

1.2.5
Is it appropriate to distinguish between commercial and non-commercial activities undertaken by charities and related organisations?

Distinguishing an activity as commercial should be viewed more as advantageous rather than just appropriate.  “Making money or personal gain out of charity” has been perceived as wrong.   Adding the age-old perception “too much charity is bad for the economy” compounds the problems encountered.  This needs to be turned around to a more economical solution.  

Also many companies are using sponsorship of, and provision of services to, organisations as a form of advertising.  Why not advertise that doing good is good, more so in this “Bad Girl – Bad Boy” advertising arena?  
1.2.6
Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively? 

Charities and related organisations that undertake commercial activities will greatly improve the performance of their core purpose.  Commercial activities will boost the economy and hopefully reduce the need for “Charity”.  Imagine the impact to the economy if those 239,000 volunteers, quoted in the issues paper, were paid for their services, or the commercial activities created funds to employ those looking for work.

In order to survive in a commercial world, and to provide the desired outcomes, all organisations need to be competitive in the current social and economic arena.  Looking at the age-old economic adage of  'supply and demand' as a two way street will be a step in the right direction.

1.2.7
How should these activities be defined and should they have a role in determining the definition of the organisation?

These activities should be defined outside the current common law definition of charities.  If the definition of charity were streamlined to “providing a public benefit (or providing relief of poverty to limited beneficiaries); and with a sole or dominant purpose that is charitable in a technical legal sense, that is the relief of poverty, the needs of the aged and the relief of sickness or distress” a definition such as Social Equity would create an arena for HUGS Inc. to work in which is currently unavailable.  There is no "box" to tick which accurately describes the aims and objectives of our organisation.  This puts us underneath a set of rules which prevents us from operating to our full potential.

2.
Existing definitions of charities and related organisations used in Australia
2.1
Is your organisation ‘defined’ as a charity, PBI, religious organisation or community service not-for-profit organisation for the purposes of any law or administrative practice?

Because of HUGS Inc. short and tender beginnings we are defined as operating for a charitable purpose.  However, our long-term plans will re-define us as facilitators of Social Equity.  Our vision and mission statement define HUGS Inc. as a business and community partner.

The accompanying PowerPoint presentation shows the outcomes achieved to date.  A budget, Appendix 1, shows the actual dollars raised against the commercial value of the outcomes achieved.  The budget is also an indicator of the value and diverse ways in which all members of the community can contribute.

2.2
Is your organisation ‘defined’ differently by different agencies or jurisdictions?

HUGS Inc. is defined by the Dept. of Fair Trading as an Incorporated not-for-profit organisation under the Associations Incorporated Act 1984 No. 143. 

In NSW organisations “for a charitable purpose”, which includes not-for profit organisations, come under the administration of Gaming and Racing and the Charitable Fundraising Act 1991 No. 69.  The rules and definitions are in direct conflict and in many cases contradict the rules for incorporated not-for-profit organisations
.

2.3
If so, does operating under different definitions affect your ability to provide services?

If an incorporated organisation follows the Associations Incorporated Act 1984 No. 143 and then applies for an authority to fundraise they could easily find themselves in breach of the Charitable Fundraising Act.

The Charitable Fundraising Act also contradicts itself.  In its definition of “what is a fundraising appeal?
” it encompasses the whole sector simply because of the presence of a possible “charitable object”.  This is regardless of the core purpose of the organisation.

However, the definition of “what does not constitute a fundraising appeal
” in the document accessed on:- 

www.dgr.nsw.gov.au./html/charities.html, excludes sectors it has previously defined as for a charitable purpose and varies significantly from the “what does not constitute a fundraising appeal” Section 5(3) of the Charitable Fundraising Act
 (the variations shown in bold italic; the excluded sectors are shown in bold italic and underlined). 

These conflicts create extreme difficulties with organisations who wish to provide and support their communities within the current social and economical environment.

2.4
Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services?

Operating under the current definition affects our ability to provide services.  As current legislation requires us to hold an authority to fundraise all HUGS Inc. projects have been put on hold by order of the government department concerned.

2.5
Does the current definition of your organisation impose any constraints on your ability to adjust your ‘attributes, purpose and behaviour’ to respond to changing demands?

The constraints impose upon our ability to operate our 'attributes, purpose and behaviour'.

2.6
Do current definitions allow regard to be taken of the social and economic environment that your organisation operates in?

The current definitions do not allow regard to be taken of the social and economic environment that our organisation operates in.

2.7
Do the terms ‘charity’, ’religious organisation’ and ‘community service not-for-profit organisation’ continue to have relevance in the current social and economic environment? 

The terms ‘charity’, ‘religious organisation’ and ‘community service not-for-profit organisation’ should not continue to have the same relevance in the current and economic environment?  These three entities should be split into three different independent arenas.

2.8
Do the four ‘purposes’ of charity in the common law continue to have relevance?

The four ‘purposes’ of charity in the common law do not continue to have relevance.  Many people within the categories of the definition of charities i.e. the aged, the infirm do not or will not consider themselves "charitable purposes".  For many people accepting charity goes against pride and lowers self-esteem.  It can some times be a degrading experience.


CASE STUDY


A young woman escaping a violent husband was in great financial need when she relocated.  Appropriate relief was provided for her and she managed to recover.  Twelve months after receiving the assistance, she returned to the centre that assisted her to offer her skills for the next twelve months in raising much-needed funds.  The staff of the centre were overjoyed at the prospect of having a dedicated volunteer, until they sighted that she had been a recipient of relief.  The rules stated that any one who had previously received relief was not eligible to assist them in fundraising activities.

Anyone who is a member of the community and a HUGS participant can be both a recipient and a provider of an “act of human kindness”.  Experience has shown that a recipient of an “act of human kindness” duplicates an act of human kindness far more readily.

The last criteria in the definition of charities "any other purpose beneficial to the community" is too broad, and creates too many limitations with organisations working within the community.  These organisations should be able to operate on an outcomes basis.   With the term “for a charitable purpose” removed more people would be willing to accept and to provide benefits to the community.

As all not-for-profit organisations are working to the benefit of the community, under the common law definition of charities this means that all not-for-profit organisations are operating for a charitable purpose.

2.9
Is the concept of PBI of continuing relevance?

PBI’s that serve sectors suffering from unexpected disasters will continue to have relevance.

3.
Definitions used in overseas jurisdictions

3.1
The Committee would be interested to hear views on overseas definitions that are considered suitable for adoption in Australia.

HUGS Inc’s research has not found overseas definitions on charities but has found the following website addresses which explain new initiatives and as well as other comments from various institutions.  

Common Good Planning

(www.ggw.org/commongood/principles.htm)
Universtiy of NSW

http://www.public-affairs.unsw.edu.au/media_releases/020600_social.html



United Nations

Sustainable Livelihoods Documents

http://www.undp.org/sl/Documents/documents.htm



The Cambridge Sustainability City

http://www.sustainablecity.net/Socialequity/socialequity.htm
Research Triangle Institute – Sustainable Cities

http://www.rti.org/cid/scsummary.cfm



Managing Social Transformations in Cities

http://www.unesco.org/most/sachsen.htm



4.
Options for enhancing the existing definitions in Australia

4.1
What do you regard as the framework and key criteria that could form the basis for the classification of charitable, religious and community service not-for-profit organisations?

Charitable Organisations:

A non-profit organisation providing a public benefit (or providing relief of poverty to limited beneficiaries); and with a sole or dominant purpose that is charitable in a technical legal sense, that is the relief of poverty, the needs of the aged and the relief of sickness or distress.

Religious Organisations:

A non-profit organisation; and instituted for religious purposes; where religion refers to a set of beliefs that include a belief in principle and the acceptance of canons of conduct which give effect to that belief, but which do not go against the ordinary laws.

Community Service not-for-profit organisations:

These can include all or any of the following characteristics: Prosperity, justice, sustainability, freedom, pragmatism, peace, participation, compassion, interdependence, and enjoyment.  

Community Partnership organisations can assist in supporting all sectors within the community according to the needs of that community.

4.2
Do you have a preferred definition of a charitable, religious or community service not-for-profit organisation and, if you believe relevant, PBI?

All should have independent definitions specific to the role of the organisations.

4.3
Would it be desirable to split out different types of activities into separate entities for definitional purposes?  What would be the implications of such an approach for your organisation?

Splitting different types of activities into separate entities for definitional purposes would enable HUGS Inc to operate to its full potential.

The inaugural HUGS Golf Day has, just recently, been deemed by the government department administering the Charitable Fundraising Act in NSW, as an appeal for the Make Today Count – Lavender Homestead weekend.  

Apart from the volunteers’ horror of being classified as “a charitable purpose”, HUGS Inc operated under the rules of the Associations Incorporated Act (Section 4, b i) and ii) – see endnote 1).

The redefinition of what a ‘charity’ is would increase the affectability of our organisation.
4.4
Is there anything else you consider to be relevant in developing options for new definitions?

Contact Details

HUGS Inc (Help Us Give Support)






Secretary: Anne Egan-Plaizier






PO Box 313






Hamilton.  2303






Ph (02) 4962 3536






Mobile 0409 623 536
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Endnotes


� 4	 Association trading or securing pecuniary gain


				For the purposes of this Act, an association shall not be deemed to trade or secure pecuniary gain for its members or to be formed or carried on for the object of trading or securing pecuniary gain for its members by reason only that:


				(a)	the association itself makes a pecuniary gain, unless that gain or any part of it is divided among or received by the members of the association or any of them,


				(b)	the association buys or sells or deals in or provides goods or services where those transactions are ancillary to the principal object of the association and, where the transactions are with the public, the transactions:


					(i)	are not substantial in number or value in relation to the other activities of the association, or


					(ii)	consist of admission fees to displays, exhibitions, contests, sporting fixtures or other occasions organised for the promotion of the objects of the association,





� 5. 	(1) For the purposes of this Act, the soliciting or receiving by any person of any money, property or other benefit constitutes a fundraising appeal if, before or in the course of any such soliciting or receiving, the person represents:


	(a)	that the purpose of that soliciting or receiving; or 


	(b)	that the purpose of an activity or enterprise of which that soliciting or receiving is a part, 


is or includes a charitable purpose.


		(2) It does not matter whether the money or benefit concerned is solicited or received:


	(a)	in person or by other means (such as by post, telephone or facsimile transmission); or 


	(b)	as a donation or otherwise (such as by participation in a lottery, art union or competition; by sponsorship in connection with a walkathon, telethon or other similar event; in connection with the supply of food, entertainment or other goods or services; or in connection with any other commercial undertaking).





� As per � HYPERLINK "http://www.dgr.nsw.gov.au./html/charities.html" ��www.dgr.nsw.gov.au./html/charities.html�. Each of the following does not constitute a fundraising appeal for the purposes of the Act:


a request for renewal of fees for membership of an organisation;


an appeal by the organisation to its membership;


a request that property be devised or bequeathed;


workplace appeals (an appeal conducted among person sharing a common employer or place of work to directly assist another employee or the employee's immediate family);


an application for a grant, sponsorship, etc. from a Commonwealth, State or local government authority;


a request for, or the receipt of, money from a person if the money is wholly payable by the person as the genuine fee or charge for the provision of educational facilities or services;


child-minding services;


goods and services through supported employment services for people with disabilities:


nursing and medical services; and


other care or welfare services. 








� As per the Charitable Fundraising Act


5 (3) The following do not, however, constitute a fundraising appeal for the purposes of this Act:


	(a)	a request for, or the receipt of, an amount required in good faith as the fee for renewal of membership of an organisation; 


	(b)	an appeal by an organisation to (or the receipt of money or a benefit from) members of the organisation; 


	(c)	a request that any property be devised or bequeathed, or the giving of any information as to the means by which any property may be devised or bequeathed; 


	(d)	an appeal conducted exclusively or predominantly among persons sharing a common employer or place of work by one of those persons (being an appeal for a charitable purpose connected directly with another of those persons or any such other person's immediate family) and the receipt of money or a benefit from any such appeal; 


	(e)	an appeal to (or the receipt of money or a benefit from) any Commonwealth, State or local government authority; 


	(f)	anything prescribed by the regulations.
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