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Executive Summary

The Australian Caption Centre is a not-for-profit, Public Benevolent Institution established in 1982.  It provides a captioning service and an information service about captioning.  Captioning makes audio/visual media, such as television, accessible to Deaf and hard-of-hearing people.

In 1995, the Australian Bureau of Statistics estimated that 1.7 million Australians had an acknowledged hearing impairment.  With the movement of the baby boomer generation into the ranks of seniors this number has no doubt increased and will continue to increase.  Along with Australia’s signing Deaf population, these people form a demanding, politically active, savvy and literate force that will lead to greater demand for services such as captioning.  Our role may move increasingly into solving technical and other access problems, as well as more complex and varied information services to deal with the expansion of accessible media.

Separating commercial and non-commercial activities in a charity or Public Benevolent Institution is pointless.  ‘Commercial activities’ undertaken by such organisations are rarely clear-cut, unrelated or separate income streams.  The relevant test is what any funds – however generated – are being applied to.

While for-profit organisations are driven totally by maximising profit and the resultant return for shareholders, a Public Benevolent Institution’s purpose is to produce benefits for otherwise disadvantaged sectors of the public.  A PBI’s performance in this should be transparent to the public and Government and that should be the sole basis for definition.  

The key issue should always be “What is the underlying purpose of the organisation?”  This is strongly reflected in the regulations covering constituted rules.  Public Benevolent Institutions must have wind-up provisions that ensure any outstanding assets are transferred to a like-minded organisation.  Similarly, directors are unpaid and have no ability to benefit from the financial success of a Public Benevolent Institution.  Their motivation is to provide their experience and expertise for public benefit.  

The Australian Caption Centre is a good example of a Public Benevolent Institution which relies very little on the Government for financial assistance to achieve its benevolent aims.  Our captioning work fulfils our Public Benevolent Institution objectives but also provides revenue to grow and diversify our benevolent activities in response to developments in media and increasing numbers of beneficiaries.  We engage in non-revenue generating activities exceeding the tax concessions we receive as a Public Benevolent Institution.  We operate in a capital-intensive, fast changing sector (electronic media) and a major issue is that we must be able to build up reserves of funds for future projects.

Because some charities/Public Benevolent Institutions operate like businesses, it does not follow that they – or some of their activities – are commercial for-profit enterprises.  The practices of businesses simply provide a model by which to operate efficiently, to attract good quality staff and to have stronger relationships with intermediaries and stakeholders.  Definitions must be focussed on the purpose of the organisation, not on trying to artificially separate various activities of a Public Benevolent Institution in order to create ‘commercial’ divisions.  Public Benevolent Institutions are not trying to create wealth for shareholders, they are trying to survive as organisations in order to continue and develop their benevolent works.

�The Committee invites charities and related organisations to provide information about their organisation, and about the current social and economic environment they operate in, including how that environment is changing.

The Australian Caption Centre is a not-for-profit, Public Benevolent Institution that was set up in 1982.  Our objectives are:

 (i) To establish and maintain an organisation for the provision and promotion of information services principally but not exclusively for the benefit of people who have disability for health educational social financial or similar reasons.

(ii) To establish and maintain an organisation for the promotion of a Caption Service principally but not exclusively for the benefits of persons with impaired hearing.

(Australian Caption Centre Memorandum & Articles of Association)

We meet these objectives by ensuring that captioning is as widespread as possible through promoting captioning, providing an information service about captioning, developing new methodologies and technologies for captioning and running a caption production service mainly for Deaf and hearing impaired people via television stations, video distributors and other media.  The Australian Caption Centre is Australia’s largest captioning organisation, performing captioning work for the ABC, SBS, Nine and Ten networks.  We also undertake a major role pioneering new technology and adapting technology to changes in the media.  We also caption videos, television commercials, DVDs and can provide American Line 21 captions.

Captions are a recreation of a soundtrack in English in word form.  They are similar to subtitles, except they include sound effects, colouring and positioning to provide a visual version of the total soundtrack.  Captions appear on television in ‘closed’ format where they are decoded using a teletext television (via page 8-0-1), on video in both closed and ‘open’ formats (open captions are permanently on the picture and do not require any decoder to watch them).  

Captions are used mainly by Deaf and hearing impaired people.  The Australian Bureau of Statistics identified 1.7 million Australians with significant hearing loss in its 1995 study.  Based on a 1999 SA Health Omnibus study, there are approximately 600,000 people currently watching captioned television in Australia.  

Captioning is a national service; consequently the Australian Caption Centre provides its information and other services on a national level.  The Australian Caption Centre employs over 100 staff Australia-wide and has offices in Sydney (Head Office), Melbourne, Brisbane and Perth.  News captioners are also located in television studios across the country.  

We provide a free information service to the public, community organisations, industry and Government.  This ranges from the freecall help line (1800 777 801), information kits about captioning, brochures, website (www.auscap.com.au), display stands and giving community talks across the country.  

The Australian Caption Centre works closely with community organisations, particularly Deaf and hearing impaired organisations (who are the main users of captions), including the National Working Party on Captioning.

Running a captioning operation is crucial to our activities, including those concerned with informing people about captioning.  Captioning is highly technical and in order to carry out an effective service, the Australian Caption Centre needs to be up-to-date with developments in this area.  There are many opportunities for cost savings and efficiencies.  To fulfil our mission we need to identify and encourage the proliferation of these.  The best way of achieving this is to caption programs.  Also – while the users of captioning undertake lobbying activities for more captioning – the Australian Caption Centre is needed by Government and other organisations to provide a perspective on practical ways to caption, cost impacts of different policy options, equipment and training needs.  Again, this can only really be provided by an organisation that is undertaking captioning work.  

The Australian Caption Centre was formed in 1982 with the assistance of a Government grant.  Since then we have been mainly self-sufficient, generating revenue from providing the captioning service.  

The Australian Caption Centre has therefore, since its inception, successfully aimed towards self-sufficiency.  Facilitating access for Deaf and hard-of-hearing people to audio/visual media is ‘funded’ by the respective industry paying for the captioning work to be done.  Since 1982, we have concentrated on free-to-air television, it being the most pervasive audio/visual medium in our society, and this work has been funded by charging the television networks to provide the service.  

Our environment is now changing for two distinct reasons: the digital television legislation has mandated captioning on prime time and news and current affairs free-to-air television, and new audiovisual media are being established in terms of pay television, DVD, CD-ROM and streaming video over the internet (which currently provide either limited or no access for Deaf and hard-of-hearing people).

What are some of the major social and economic factors affecting the ‘attributes, purpose and behaviour’ of your organisation, and what are the implications for how your organisation is or should be defined?

While there is a growing acceptance that free-to-air television in major metropolitan areas should provide access to Deaf and hard-of-hearing Australians, there is still resistance from regional operators, subscription operators and purveyors of new media (such as Internet sites).  Consequently, while successes are achieved in established media, some sectors of traditional and new developing media continue to provide challenges to our mission to make media accessible to disadvantaged people.  With the ageing of the baby boomers, the number of people requiring special access to these media services will continue to grow.  Consequently, our organisation will continue with its public benevolent mission well into the future, and its definition as such will not change.

What do you think will be some of the major influences on the environment in the coming decade, and what might this mean for how your organisation is defined?

Mainstreaming of access provision will make captioning more acceptable to the general community, in the same way that what were once wheelchair ramps have become seamlessly integrated into the architectural design of public buildings.

The movement of the baby boomer generation into the ranks of seniors will see a demanding, politically active, savvy and literate force that will lead to greater demand for services such as captioning and more sophisticated versions of such services.  As such, our role will expand into solutions of technical and other access problems, as well as more complex and varied information services to deal with the expansion of captioned media.

Throughout these changes, our organisation, shaped by its constitution, will not change in its definition of character and objectives, continuing to be focussed on making media accessible to those who – because of their disability – would not be able to receive it.

How have your organisation’s ‘attributes, purpose and behaviour’ changed over recent years, and has this involved any change in how your organisation has been or should be defined for various purposes?

Aside from growth, our ‘attributes, purpose and behaviour’ have not changed.

The views of government agencies, researchers, for-profit organisations and peak interest groups are also sought by the Committee.

(not applicable)

What are the key characteristics of the current social and economic environment for the sector as a whole, and what significance do these characteristics have on how various parts of the sector are or should be defined?

Do these influences impact differently, with different definitional consequences, on various parts of the sector?

The major factors in the operating environment that will continue to influence the structure and operations of charities and Public Benevolent Institutions in the future are:  

Governments and other supporters no longer provide funding in the form of untied grants, but require detailed action plans and measurable results.  Often funds are allocated on a competitive basis, pitting charity against charity for the limited funds.  The implication of this is that organisations that are skilled at the application process, and can afford to miss out on some grants, are more likely to win the funding.  Smaller organisations may not have the resources to apply for funds in the first place.  

Funding for successful organisations is also less certain with the possibility of funding being cut or lost in the next round of competitive tenders.  This means that charities and Public Benevolent Institutions have to focus on financial strategies for long-term survival, such as accumulating surplus funds which in the past may have been directed to services.  

Intermediaries have become more demanding and sophisticated.  Many charities have to deal directly with for-profit organisations as intermediaries, sponsors or supporters and they all expect the charity to be ‘businesslike’ and efficient.  Organisations that do not model themselves on for-profit businesses are less likely to have the credibility and systems to deal with the market.  

As charities and Public Benevolent Institutions operate more like businesses, they need to hire skilled managers and specialists.  To do this they need to provide adequate career opportunities, good salary packages (this is aided by tax concessions in the fringe benefits area) and long-term prospects.  

Linked in with the need for greater accountability are the increased reporting requirements in areas such as GST compliance, surveys of services and grant acquittal reports.   Again, for smaller charities, this can occupy a large proportion of staff and volunteer time that is not devoted to charitable work.  

Donors no longer hand over cash to their favourite charity, but require reassurances that their funds are being used to maximise charitable relief, rather than being used for administration.  This places a greater burden on charities in terms of providing cost-effective marketing and information material to reassure existing donors and solicit new donors.  This again can favour the larger charities and Public Benevolent Institutions that are able to support such infrastructure.  

Operations and day-to-day dealings are increasingly reliant on technology (such as computers, the Internet, email) favouring larger organisations that can support that kind of infrastructure.  For smaller charities and Public Benevolent Institutions that rely on voluntary assistance, that assistance can include personal email and other technological support.  Many smaller charities and Public Benevolent Institutions have moved to niche markets to survive.  

The environment is becoming more legalistic and areas such as litigation, occupational health and safety, anti-discrimination legislation all impact on the administrative cost of running an organisation.  It is no longer possible to provide charitable and benevolent services without adequate insurance, reviewing of procedures and policies and other protection mechanisms to ensure that the organisation is not sued or in breach of the various laws.  

Consumers are becoming more demanding in their expectation of the level of services and the swiftness of delivery.  Any public benevolent institution will have to deliver more sophisticated services to cater for these needs, or specialise in a particular niche delivering an aspect of benevolent services to that group.

Are there factors which impact differently on for-profit organisations delivering similar services to not-for-profit organisations?

For-profit organisations are driven totally by maximising profit and the resultant return for shareholders.  Consequently they will disregard ventures which may have great social benefit but are unprofitable.  You would expect for-profit organisations to operate in ‘benevolent’ areas where the market worth has already been established and there are demonstrable or expected revenue flow-ons.  For-profit organisations will not develop unprofitable niches or pursue services just because some consumers need them.  It is the role of the not-for-profit sector to provide such services and they are often subsidised by the organisation’s success in delivering more mainstream benevolent services (in which for-profit organisations may want to compete as they can see a profit margin possibility in the service).  Any tax concessions a charity enjoys in these circumstances is countered by the additional overheads associated with providing unprofitable benevolent services.

Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?

Definitions should be based solely on the purpose of the activities.  A Public Benevolent Institution’s purpose must be to produce benefits for the otherwise disadvantaged sections of the public, not to generate profits for individuals.  This purpose must be rigorously supported by the organisation’s constitution, which precludes individuals deriving profits from the organisation.  A PBI’s performance in this should be transparent to the public and government and that should be the sole basis for definition.

This is really the crux of what makes a Public Benevolent Institution what it is.  The purpose of delivering benevolent outcomes is paramount and the ultimate reason by which the organisation exists.  Definitions based on the nature of individual activities are problematic, as they could discourage PBIs from engaging in activities which provide revenue to fund the overall benevolent purpose of the organisation.  Public Benevolent Institutions that only deliver no-margin, costly benevolent services must derive their funding from another source such as the government or donations.  

Working in the high-tech, ever-changing world of electronic media, and faced with an expanding aged population, the Australian Caption Centre needs the flexibility to respond to changing circumstances.  Definitions based on the nature of individual activities would restrict this flexibility.

Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?

The problem with trying to use multiple purposes is that those purposes can change as an organisation reacts to its environment.   In the case of a Public Benevolent Institution, it could see a group of people that are not being looked after by anyone else and decide to accommodate that group.  A PBI needs the flexibility to respond to changing circumstances and new beneficiaries are one of those possible circumstances.

A Public Benevolent Institution has public benevolence as its overriding purpose, in the same way that a for-profit organisation has wealth creation as its overriding purpose.  This ultimate purpose should be the basis for the definition.  

What methodology is appropriate to determine when a purpose is secondary?

We do not believe there is a need to determine secondary purposes (see above).

For organisations, such as religious organisations, that perform a wide spectrum of activities, is it appropriate to define the various activities differently?

Religious organisations may have a different purpose to Public Benevolent Institutions, in that their ultimate purpose may be to promote particular beliefs.  The principle of looking at the underlying purpose as the defining criterion should still be maintained.

Is it appropriate to distinguish between commercial and non-commercial activities undertaken by charities and related organisations?

It is not appropriate to distinguish between commercial and non-commercial activities undertaken by charities/Public Benevolent Institutions because the underlying purpose for a PBI to engage in any activity is to ultimately benefit otherwise disadvantaged sections of the populace, not to generate profits for individuals.

The Australian Caption Centre runs a captioning operation.  We engage in captioning work because it is part of our public benevolent objectives and it provides the income stream to ensure that we can support the range of activities we undertake.  Through captioning we are able to achieve a number of outcomes that assist our benevolent objectives:

Providing information about captioning and captioning techniques.

Ensuring that world’s best practice is adopted in Australia for captioning (ie the quality of the captions watched by Deaf and hard-of-hearing people is excellent).

Reducing the cost of captioning and passing that on to providers so that they are encouraged to do more captioning.

Researching and developing new captioning techniques (to reduce costs or open up new areas for captioning).

Mainstreaming captioning so that it is more widely used and becomes part of everyday life by showing how captions created for Deaf and hard-of-hearing viewers can be used for other purposes (such as a basis for maintaining video archives).

Providing a critical mass in resources and equipment so that we caption things for least cost to ensure broad access. 

Developing an industry and skills base so that captioning is well serviced into the future.

Ensuring that captioning is kept in the forefront of stakeholders’ minds.

Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively?  How should these activities be defined and should they have a role in determining the definition of the organisation?

The mistake that is often made is that because some charities/Public Benevolent Institutions operate like businesses, they are assumed to be the same as businesses.  

Many organisations, including charities and Public Benevolent Institutions use the practices of businesses to operate efficiently.  Boards impose income targets, surplus requirements and other measures of efficiency.  That is because they are good, proven methods of ensuring that an organisation is running effectively and using its resources properly.  Similarly, a well-run organisation is more likely to attract good quality staff and have stronger relationships with its stakeholders (including its clients, government, community and supporters).

The key issue is “What is the underlying purpose of the organisation?”  In the case of charities/Public Benevolent Institutions that purpose is quite different from that of for-profit organisations.  These differences are outlined in the following table.

�Table:  Comparison of Public Benevolent Institution and For-Profit organisation

Public Benevolent Institution�For-Profit Company��Ultimate objective is to provide a public benefit�Ultimate objective is to generate wealth for its owners��Will sometimes pursue objectives/strategies that are unprofitable and at its own cost�Will pursue objectives/strategies that are profitable��Directors are unpaid and are bound to fulfil the objectives of the organisation�Directors are paid (and may be shareholders too) and are bound to the interests of the shareholders��Constitutions prevent the transfer of profits to anyone except another not-for-profit organisation�Profits (and assets) can be transferred more freely��Unprofitable market niches may be serviced as it is part of the mission�Unprofitable market niches will be dropped because they do not provide any return and are therefore not in the shareholders’ interest��Limited in range of financing options as cannot readily borrow funds, therefore need to accumulate cash to finance future activities�Has full range of financing options, including debt, share float, leasing (tax advantages)��Maintenance of the organisation so that the PBI mission can be achieved is of major importance�No requirement to maintain the organisation.  If disposal, winding-down or take over is in the shareholders’ best interests, the company will move in that direction��May collaborate with like-minded organisations to provide more services or better outcomes�Like-minded organisations are competitors to be beaten or acquired.  ��

These aspects of charities/Public Benevolent Institutions are reflected in the regulations covering constituted rules.  Public Benevolent Institutions must have wind-up provisions that ensure any outstanding assets are transferred to a like-minded organisation.  Similarly, directors are unpaid and have no ability to benefit from the financial success of a Public Benevolent Institution.  Their motivation is to provide their experience and expertise for public benefit.  

Definitions need to be focussed on the purpose of the organisation, not on trying to artificially separate various activities of a charity or Public Benevolent Institution in order to create ‘commercial’ divisions.  The likely outcome of such a move is to divert energies to minimising the impact of the new definitions rather than focussing on the public benevolent work.  Charities and Public Benevolent Institutions are not trying to create wealth for shareholders, they are trying to survive as organisations in order to continue with their benevolent works.

The area of definitions that requires some reform is ensuring that the definitions look at purposes and activities to ensure that they are not just being used as some kind of tax avoidance haven for a for-profit company or individual.  

Is your organisation ‘defined’ as a charity, PBI, religious organisation or community service not-for-profit organisation for the purposes of any law or administrative practice?

The Australian Taxation Office has acknowledged the Australian Caption Centre’s status as a Public Benevolent Institution.

Is your organisation ‘defined’ differently by different agencies or jurisdictions?

We are defined as being able to ‘fundraise for charitable purposes’ under NSW State law (where we are incorporated).  This provides some stamp duty and other tax exemptions.  

If so, does operating under different definitions affect your ability to provide services?

We do not operate under different definitions.  The definition does not provide any real constraints to our operations as all of our operations fulfil the public benevolent purposes.  

However, if definitions were changed to differentiate between income producing (so called ‘commercial’) activities and non-income producing activities then this would have a huge impact.  As we have already pointed out in the previous section, the Australian Caption Centre fulfils its public benevolent objectives via income producing activities.  We regard this as being an excellent mode of operation for a Public Benevolent Institution as it reduces dependence on Government or donor funding.  

We take our role as a Public Benevolent Institution very seriously, and engage in non-revenue generating activities commensurate to the tax concessions we receive as a PBI.  If we were not defined as a Public Benevolent Institution and lost our tax concessions, we would be forced to cease to engage in these non-revenue generating activities.

Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services?

We are limited in our ability to fund-raise through mergers with for-profit companies or by public floats.  Furthermore, raising finance (such as a bank loan) to fund future activities and growth is also difficult as we do not have any real assets that could be used as security and our unpaid, non-shareholding directors are naturally not prepared to personally guarantee any debt.  The impact of this is that we ensure that we retain some surplus funds for future projects.  

Does the current definition of your organisation impose any constraints on your ability to adjust your ‘attributes, purpose and behaviour’ to respond to changing demands?

No.  

Do current definitions allow regard to be taken of the social and economic environment that your organisation operates in?

Our increasing successes in “relieving suffering” have resulted in an increasing acceptance of disabled people in society.  This mainstreaming has resulted in an aversion by deaf people to terminology such as “suffering” a disability, preferring instead the term “having” a disability.

Do the terms ‘charity’, ’religious organisation’ and ‘community service not-for-profit organisation’ continue to have relevance in the current social and economic environment?

Yes.

Do the four ‘purposes’ of charity in the common law continue to have relevance?

See above re “relieving suffering”.

Is the concept of PBI of continuing relevance?

Yes.  The Public Benevolent Institution has continuing relevance in that it provides benevolent works.  The problems with some of the definitions are more in the language used which reflect society as it was in years gone by.  However, the need for PBIs is still apparent and significant.  

Is there a place for ‘direct’ assistance to be distinguished from other forms of assistance?

Direct and indirect assistance may be equally valid and effective.  We provide direct assistance to beneficiaries through our information service, particularly answering captioning questions and sending out information.  However we also use indirect means as there are other organisations which may already deal with that consumer and who are willing to cooperate with a PBI in providing that assistance (for a fee or free).  

The Australian Caption Centre uses this strategy frequently:

In distributing information about captioning, it is more cost-efficient to provide 50 information kits about captioning to a Deaf school and to ask them to give a copy to each family, rather than trying to find out the name of each family and then mailing the kit to each one (this is an example of free assistance).

We provide information to television retailers about captioning and how to access it.  This is because the retailers will deal directly with Deaf and hearing impaired people who need access.  For the retailer this represents an opportunity to sell the Deaf or hearing impaired customer a teletext television (an example of an indirect fee for distributing the information).

We provide captioning services via the television stations (who actually pay us to caption their programs).  In practical terms it is the only way to deliver captions to the people who need them as the Australian Caption Centre cannot go to every home and caption a program as it is broadcast.  

Should the definitions of charitable, religious and community service not-for-profit organisations be left to the courts or enacted in legislation?  What are the advantages and disadvantages of the different approaches?

Codifying the definitions through legislation does necessarily guarantee more certainty, but it will reduce flexibility.   

Allowing the courts to decide removes the need to create all-encompassing definitions, but means that arguments may be resolved via costly court cases.  

Neither method is perfect and ultimately, the Australian Caption Centre has no preference for either system.

The Committee would be interested to hear views on overseas definitions that are considered suitable for adoption in Australia.

An inquiry into definitions held in Scotland drew similar responses from PBIs calling for an underlying purpose approach to be used rather than being caught up in trying to separate commercial and non-commercial activities.

One of the interesting points made by the SCVO – a volunteers organisation – was that legislation should encourage and enable PBIs to carry out their work, not discourage them through a focus on how to tax, regulate or prevent them from ‘competing’ with for-profit organisations.  (For more information:  www.scvo.org.uk/policy_archive/charity_law/submission.html).

If your organisation operates overseas, are there any particular issues regarding the definitions used in Australia compared to those in other countries that affect the international activities of your organisation?

The Australian Caption Centre does not operate overseas.

What do you regard as the framework and key criteria that could form the basis for the classification of charitable, religious and community service not-for-profit organisations?

Do you have a preferred definition of a charitable, religious or community service not-for-profit organisation and, if you believe relevant, PBI?

Some of the language of the public benevolent definition is paternalistic and reflects an outdated view of disability through definitions such as ‘must arouse pity or compassion in the community’.  Perhaps definitions could be reworded to reflect modern viewpoints of charity and assistance.  However, there will still need to be some kind of community standard on who is worthy of assistance

Similarly, the use of the words ‘direct relief’, are outdated.  Many Public Benevolent Institutions use both direct and indirect relief equally effectively depending on which is more appropriate to the situation. 

It is also important to keep definitions flexible enough so that Public Benevolent Institutions can determine their own direction and react to change.  

The real issue is the purpose behind the need to change definitions.  The purpose of a Public Benevolent Institution must be of benevolence.  

If a for-profit company wishes to engage in ‘charitable’ or ‘benevolent’ activities there are existing mechanisms to encourage this (such as tax deductions, sponsorship, donations to charities).  Cynical use of a definitional status needs to be eliminated.

The outcome of any change in definitions should be to reinforce that the underlying purpose of a PBI is the key to the definition.  If an organisation is merely using its status to avoid tax and not undertake benevolent activities it should be identified and stopped.

Is there anything else you consider to be relevant in developing options for new definitions? 

No.
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