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Box 7788

Canberra Mail Centre

ACT 2610

Telephone:
(02) 6244 7788

Facsimile: 
 

Email: 

Website: www.facs.gov.au

TTY: 
1800 260 402

The Hon I F Sheppard AO QC

Chairman

Inquiry into the Definitions of

Charities and Related Organisations

C/- The Treasury

Parkes Place 

PARKES ACT 2600

Dear Mr Sheppard

I refer to my letter of 28 December 2000 enclosing the Department of Family and Community Services’ response to the Inquiry into the Definitions of Charities and Related Organisations.

Further to recent discussions between Mr Peter Frazer (member of the Secretariat to the Committee) and Ms Marusya Jacyshyn (FaCS), I have enclosed the Department’s revised submission and I would direct your attention to pages 5 and 6 in this regard.

I should also like to advise that the Department’s submission is now available for public disclosure.

Ms Susan Mullins may be contacted on 6244 5529 should you have any enquiries concerning this addendum.

Yours sincerely

Virginia Mudie

Executive Director

Partnership Framework

   February 2001

Enc. (1)

Department of Family and Community Services – Response to the Inquiry into the Definitions of Charities and Related Organisations

Executive Summary

The Family and Community Services portfolio is responsible for a broad range of social policy issues affecting Australian society and the living standards of Australian families, communities and individuals.  These include income support, housing policy, community support, disability services and family relationships.  

The Department of Family and Community Services welcomes the opportunity to provide a response to the Inquiry into the Definitions of Charities and Related Organisations.

The attached response draws on conditions that currently apply to the definitions of ‘charity’ and ‘public benevolent institution’ status for the services and grants provided by the Department and acknowledge the potential impact that changes to these definitions may have in relation to:

· Commonwealth funding of charitable and related organisations to deliver specialised disability services;

· Disability funded not-for-profit organisations which comprise a significant proportion of public benevolent institutions;

· Impact on directions encouraged by the Prime Minister’s Community Business Partnership; 

· Provision of Emergency Relief to a range of religious, community and charitable organisations;

·  Delivery of services to clients under the Family Relationships Services Program; and

· Acknowledges that within the current tax arrangements some community based not-for-profit child care services can be endorsed by the Australian Taxation Office (ATO), as income exempt charities while others operating the same service can not.

The attached submission reflects the major issues for the Department of Family and Community Services in endeavouring to highlight the need to enhance the clarity and consistency of the existing definitions in Commonwealth law and administrative practice with respect to charities, religious and community service not-for-profit organisations.

The following recommendations are made to the Inquiry from the Department of Family and Community Services:

Recommendations:

· That the Inquiry’s recommendations should not either:

· adversely affect Commonwealth funded disability services financial viability;

· impose additional or new requirements upon these organisations in their dealing with Government; or
· restrict the current arrangements that allowed the making of grants under the Disability Services Act to such organisations
· That definitions resulting in legal barriers should be avoided to reduce restrictions on business and community organisations pursuing strategic alliances.

· That any consideration to changing the PBI status should include extension to charity organisations that are involved in preventive causes.  This supports the Government commitment to early intervention and prevention as opposed to simply focussing on support for those in need.

· That any changes to the definition do not create added burdens in terms of compliance to regulations or compromise the ability of the Emergency Relief sector to deliver important services or restrict the ability of such agencies to continue to raise funds via other means such as small businesses (eg second clothing, donations).

· That any changes to the definition should incorporate and support the notion and spirit of a social coalition between Government and the community.

· There is benefit in preserving eligibility for tax concessions from all levels of government to help community housing providers finance private sector borrowing.  

· That anomalies in the current endorsement by the ATO of income exempt charities are addressed, especially in regards to child care services.

Department of Family and Community Services

Response to the Inquiry into the Definitions of Charities and Related Organisations

The Family and Community Services portfolio is responsible for a broad range of social policy issues affecting Australian society and the living standards of Australian families, communities and individuals.  These include income support, housing policy, community support, disability services and family relationships.  

The Department of Family and Community Services welcomes the opportunity to provide a response to the Inquiry into the Definitions of Charities and Related Organisations.

This response draws on conditions that currently apply to the definitions of ‘charity’ and ‘public benevolent institution’ status for the services and grants provided by the Department and acknowledge the potential impact that changes to these definitions may have in relation to:

· Commonwealth funding of charitable and related organisations to deliver specialised disability services;

· Disability funded not-for-profit organisations which comprise a significant proportion of public benevolent institutions;

· Impact on directions encouraged by the Prime Minister’s Community Business Partnership; and

· Provision of Emergency Relief to a range of religious, community and charitable organisations; and

· Acknowledges that within the current tax arrangements some community based not-for-profit child care services can be endorsed by the Australian Taxation Office (ATO), as income exempt charities while others operating the same service can not. 

Disability Services 

Commonwealth funding of charitable and related organisations to deliver specialised employment services does not operate within legislation that defines or characterises charitable, religious or community service not-for-profit organisations.  However the overwhelming majority of organisations that deliver specialised employment services would be considered to be either charitable, religious or community service not-for-profit.

The Department would be concerned if the recommendations or outcome of the Inquiry either:

· adversely affects Commonwealth funded disability services financial viability;

· imposed additional or new requirements upon these organisations in their dealing with Government; or

· restricted the current arrangements that allowed the making of grants under the Disability Services Act to such organisations

While the specific charitable definition of the approximately 400 Disability funded not-for-profit organisations is not known, we understand that it is comprised of a significant proportion of the Public Benevolent Institutions (PBI) which have been in existence for many years.

Anecdotally, and based on a small sample of providers, we understand that it is the larger organisations which have PBI status, whereas the smaller, possibly parent established employment services appear to have been unaware of the tax advantages of seeking PBI status.  It is presumed that these organisations have functioned under the definition of either not-for-profit, or charitable institution.  Education institutions would comprise the balance of organisations funded.

The Disability Services sector in both the Commonwealth and State Government arena is characterised by an almost exclusive not-for-profit provider profile.  While this is changing, the introduction of for-profit agencies as providers of disability services is marginal at present and largely confined to the Commonwealth’s employment sector rather than State Government accommodation and respite type services.

The recent implementation of the Government’s Tax Reform attempted to clarify what is meant by ‘Income Tax Exempt Charity’.  The classification of organisations was dependent upon their status as an Income Tax Exempt Charity (ITEC) owing to the Government’s commitment that charities would not have to offer reform related savings in their prices for 2000-01.

Some 91% of the Department’s disability employment providers indicated that they believed they would be successful in obtaining this status.  A review is underway as to the success of all applications and while this is only part complete, it has been found thus far that a very small number of organisations were determined by the ATO as not being an ITEC.  The Department uses this information solely as a consequence of the changes brought through the implementation of Tax Reform and understand that it will only be relevant to the determination of this year’s funding levels.  At this point the Department does not collect any data which requires that we differentiate between ITECs and non-ITECs.

Business Services (known as sheltered workshops in the past) are a common form of employment service.  These services offer job placement and employment support for people with a disability within the business operated by the organisation itself (rather than mainstream employment).

They are an example of organisations which aim to operate one aspect of their business in a commercial arena, while also providing not-for-profit employment support.  The fund raising capacity of their charitable arm is of value to government in sharing the cost of employment support with the community.

Community Business Partnership

Strategic alliances and partnerships are supported by Government to enable business, community and Government to promote enhanced outcomes for the Australian population and to develop and promote a culture of community/business collaboration in Australia.  The Prime Minister’s Community Business Partnership has been investigating the issue of taxation reform as an incentive for philanthropy.

Many business organisations seek to develop long-term alliances with the community sector and investigate taxation benefits to permit such commitment.  The current PBI definition disallows organisations involved in preventative causes.

In order to support and encourage corporate responsibility, consideration should be given to mechanisms, which support for-profit organisations to expand their commitment to social responsibility and to enter partnerships with community organisations.

However organisations which may set up for multiple purposes need to have absolute transparency with regard to the differing range of activities undertaken.  Therefore it may be appropriate to rely on the sole or dominant purpose of an organisation in order to define it with any not-for-profit activity being set up as a unique agency.

This may include enabling a business to set up a fund/organisation to which its owners and/or employees contribute and which is used to fund or provide activities in conjunction with relevant not-for-profit organisations.  This may encourage greater ownership of such activities and move beyond a “donation” mentality.

Emergency Relief

The Emergency Relief Program provides grants to a range of religious, community and charitable organisations (approximately 900 agencies operating almost 1150 outlets) to provide emergency financial assistance to individuals and families in financial crisis.  The Department would be concerned if there was a potential to compromise value of input from the Government’s Emergency Relief Program.

The objective of this Program is to assist people in financial crisis to deal with their immediate crisis situation in a way that maintains the dignity of the individual and encourages self-reliance.  Assistance is to be provided in a way that maximises the recipient’s freedom of choice and is generally in the form of cash, provision of a purchase voucher of a fixed value, or payment of outstanding accounts on behalf of the client.  Agencies with appropriate facilities are permitted to use up to 25% of their funding for the provision of in-kind or food assistance.

The Emergency Relief Program was developed in 1977-78 to provide additional assistance to an already successful initiative within the community.   Prior to the introduction of the Program by the Commonwealth Government, there was an established support network within communities for people in need of emergency assistance.  The support network consisted of various non-government organisations welfare groups, charities and religious organisations.  The extra support by the Commonwealth provided organisations with a means to extend their activities beyond the scope possible when they were totally self-funded.

The selection criteria for these agencies do not encompass the agencies’ status re: charitable organisation etc.  However their ability to deliver services, operate with a large number of volunteers and ability to attract substantial additional funds would be dependent on their tax exempt status, to encourage donations etc.

In real terms the Government does not provide infrastructure to the funded organisations in order to deliver the Emergency Relief Program.  It relies on the organisations themselves to set up and maintain any necessary structures.  The Department makes minimal compliance requirements and in fact any further attempts to require compliance would add a burden that many agencies could not handle.  Many do not have any technology infrastructure and no paid or permanent staff.   Changed regulations could mean loss of service, enormous pressure on agencies and increased burden in delivery of a program in already difficult circumstances (that is, dealing with people who are often in circumstances of extreme hardship and psychological stress).

It may lead to fewer agencies able to take on this work and mean that Government would need to find other agencies to provide it. 

The nature of the sector is such that Government probably gets much greater value from its investment of $26 million through the delivery of the Program by such agencies than would be possible via other institutions.  There are other outcomes in terms of information and networks that are available to Government through the funding of the Program and links with the State and Territory Offices.

Housing

Almost without exception, community housing organisations, Crisis Accommodation agencies and Supported Accommodation Assistance Program (SAAP) agencies are church agencies or not-for-profit organisations, however some community housing cooperatives may not fit neatly within the definitions of ‘charity’, ‘public benevolent institution’ and ‘not-for-profit’.

The Department expects that community housing providers will undertake commercial activities. For example, raising private finance to acquire new housing stock, in order to perform their core purpose more effectively (that is, delivering housing for people on low incomes, including those at risk of homelessness).   With increased demand for emergency and longer-term housing by people on low incomes, we want to support community organisations in this direction.   

However not-for-profit and charitable organisations that support homeless people are unlikely to have raising private finance as a main driver, and are more likely to seek public donation to supplement their source of funding. The size of agencies across SAAP varies and so ‘a one size fits all’ approach would be unlikely to work in this sector.

The Inquiry needs to take account that community housing organisations may have multiple purposes. For example, not just immediate provision of housing, but also supporting individuals to develop capacity to sustain long-term tenancy.  These definitions are usually embedded in clear program strategic frameworks and service agreements

Child Care

The Department is concerned that within the current tax arrangements some commonly based 

not-for-profit child care services can be endorsed by the ATO as income exempt charities

while others operating the same services can not.   Under current tax rulings the ATO requires that if the recipient of a Government grant is not a charitable organisation, the base of the grant will be reduced by the savings arising from the abolition of Wholesale Sales Tax (clawback ruling) prior to grossing up their grants.  

Effectively this ruling means that the Department is required to clawback from the grants to some community based not-for-profit services but not others who are similar organisations operating in the same competitive environment.  The Department has written to the ATO (in June 2000) seeking a ruling as to whether the definition of charitable organisations can be interpreted to cover all non-profit organisations providing child care. No response has been received to date.

Having to administer a grant arrangement which introduces a new distinction in funding within the not-for-profit child care sector is a backward step.  It not only effects the services but also the families using the services as higher costs are passed on.

The Department is also concerned about another tax ruling (TR96/8) which excludes non-profit child care services from being eligible to claim Deductible Gift Recipient (DGR) status while preschools are determined by the ATO to be educational and eligible for DGR status.  There are strong pressures on governments to move towards the integration of preschools and long day care services and the current interpretation of the tax ruling is a significant disincentive to this process. 

Family Relationships Services Program (FRSP):
The FRSP pays a range of organisations to deliver services to clients, in a similar way to FaCS disability and childcare programs.  Some of the same organisations are likely to be delivering one or more FaCS programs, in fact.  While FRSP organisations’ notifications of ATO determinations of their Income Tax Exempt Charity (ITEC) status have not yet all been received, it is estimated that around 50% had Public Benevolent Institution status and the rest would fall into other Inquiry categories.

In addition, FRSP organisations attract another status by virtue of the fact that they deliver programs for purposes under the Marriage Act 1961(MA) and the Family Law Act 1975 (FLA).  Under those Acts, ‘voluntary organisations’ that are willing and able to conduct programs of marriage education (MA) or family and child counselling/ family and child mediation (both FLA) may apply to the Minister for ‘approved’ organisation status.  The relevant Minister is the Attorney-General or, by delegation because they administer the FRSP, the FaCS Ministers.
Approved organisations’ under both Acts gain several benefits including, by a direct link to section 30-75 of the Income Tax Assessment Act 1997, eligibility for Deductible Gift Recipient (DGR) status.  Thus far Ministers have only ‘approved’ organisations in the context of also approving the grant of funding to them.  These ‘approved’ organisations have been assessed against rigorous tender criteria as to their eligibility and competitiveness for funding, and the Department is able to provide detailed advice to Ministers as to organisations’ suitability for approval. 

However, the activities funded under the FRSP through approved organisations are also provided by other organisations and by individuals (in some cases for profit, in others not).  There is a growing demand from not-for-profit organisations that are not FRSP-funded to apply for ‘approval’ under the MA or FLA, largely to obtain DGR status.  Such organisations may or may not have other tax exempt status (ie, like FRSP-funded organisations they may fit one of the Inquiry categories), but the only way they can be eligible for DGR status is to be Ministerially approved under the MA/FLA.

Some of the would-be applicants believe that DGR status would enable them to attract enough business and private funding that they would not need government funding for their activities.  In this sense allowing them DGR status would be in line with Government encouragement of community-business partnerships.

The current de facto distinction on DGR status between what may be very similar organisations is not satisfactory.  However, there seems to be no strong reason to continue to involve Ministers not responsible for taxation in what is essentially a matter of tax exemption eligibility.  Further, for Ministers to apply criteria as rigorous as those met by FRSP-funded organisations to the increasing number of unfunded applicants seeking ‘approval’ would require statutory changes, and significant resources (whether government funded or user pays).  FaCS therefore intends, in consultation with the Attorney-General’s Department, who are resolving similar issues relating to the FLA, to seek ATO advice on possible solutions.

The Inquiry might like to note that: 

· organisations funded under the FRSP enjoy tax benefits that it is currently problematic to extend to other family relationships organisations that may well be very similar in their ITEC status, reputability, and professional delivery of services;  and

· organisations funded under the FRSP that are classified as non-PBI charities, religious institutions or community service not-for-profit organisations enjoy a unique route to DGR status that is not available to other organisations in the same tax-exempt categories.

Recommendations

The Department’s recommendations to the Inquiry in relation to these matters are provided at Attachment A.

Conclusion

This submission reflects the major issues for the Department of Family and Community Services in endeavouring to highlight the need to enhance the clarity and consistency of the existing definitions in Commonwealth law and administrative practice with respect to charities, religious and community service not-for-profit organisations.

Any change in definition will have impact on the services delivered by selected agencies on behalf of the Department.  This varies from sector to sector but in general, any loss of ‘charitable’ status would affect the viability of some organisations, which are providing services at lower cost to government  because of their current status.  Statements made by the Government about ‘social coalition’ may also be adversely affected if the number of organisations providing local services were reduced through any change in definition.











Attachment A

The following recommendations are made to the Inquiry from the Department of Family and Community Services:
Recommendations:

· That the Inquiry’s recommendations should not either:

· adversely affect Commonwealth funded disability funded services financial viability;

· impose additional or new requirements upon these organisations in their dealing with Government; or
· restrict the current arrangements that allowed the making of grants under the Disability Services Act to such organisations
· That definitions resulting in legal barriers should be avoided to reduce restrictions on business and community organisations pursuing strategic alliances.

· That any consideration to changing the PBI status should include extension to charity organisations that are involved in preventive causes.  This supports the Government commitment to early intervention and prevention as opposed to simply focussing on support for those in need.

· That any changes to the definition do not create added burdens in terms of compliance to regulations or compromise the ability of the Emergency Relief sector to deliver important services or restrict the ability of such agencies to continue to raise funds via other means such as small businesses (eg second clothing, donations).

· That any changes to the definition should incorporate and support the notion and spirit of a social coalition between Government and the community.

· There is benefit in preserving eligibility for tax concessions from all levels of government to help community housing providers finance private sector borrowing.  

· That anomalies in the current endorsement by the ATO of income exempt charities are addressed, especially in regards to child care services.
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