SUBMISSION TO THE CHARITIES DEFINITION INQUIRY BY THE CITY OF MELBOURNE





INTRODUCTION


This submission to the Federal Government inquiry on the definition of Charities is made by the City of Melbourne through the Finance, Corporate Services and Governance Committee of Council.


The City of Melbourne welcomes the opportunity to contribute to a process which publicly considers the issue of charities definition which effects all levels of government. It is hoped that the Federal Government’s lead on this issue will create a benchmark which others will follow.


 


CURRENT DEFINITION


Charitable Institutions are exempt from the payment of council rates in Victoria by virtue of Section 154 of the Local Government Act (LGA) 1989. Sub section (2)(c) provides that:


(2) The following land is not rateable land – 


(c) any part of land, if that part is used exclusively for charitable purposes. 


Charitable purposes has been interpreted by the courts as comprising four categories:


The relief of poverty;


The advancement of education;


The advancement of religion; and


Other purposes beneficial to the community not falling under any of the preceding heads.








IMPACT OF DEFINITION


Rate exemptions for charitable properties in the City of Melbourne results in rate revenue of approximately $10m per year being borne by rateable properties. This represents a 10% loading to rateable properties. In Victoria, Councils determine the issue of rateability which is then adopted by the State Government for Land Tax purposes and Water Authorities for rating.


CHARITABLE ACTIVITIES


The definition of charitable purpose is in urgent need of review. Many activities which have historically fallen within this definition of charitable are now commercialised and should contribute to the running costs of the municipality.





EDUCATION


The growth of commercial enterprises within the Education industry (particularly the tertiary sector) has resulted in many new applications which because of their education function dubiously fall under the “charitable” exemption. For example RMIT and their commercial arm Technisearch, Monash Business School, Melbourne University Private, Melbourne Business School etc. A closely related issue is companies which are in the business of education such as Taylors College which whilst “not for profit” and no individual collects a dividend, nothing prevents them paying their staff extremely well.


The move towards user-pays principles in government educational policies in the past decade, coupled with tighter restrictions on the overall funding pool available for education, have led to a more commercial attitude in the “sale of knowledge” by Australia’s major educational institutions.  Whilst the rating exemption applying to core educational establishments and activities such as schools is not questioned, it is submitted that the unchallenged extension of the rating exemption to all functions and operations undertaken by educational institutions should be reviewed. 


The recent trend towards amalgamation of major educational institutions, in particular Universities, has accentuated the problem. The universities have concentrated their business schools in the City due to the proximity of full fee paying working students. This creates a proliferation of rate exempt assessments in specific municipalities such as the City of Melbourne.





RELIGION


The principle of religious purposes as a charity is well accepted. However, there are activities conducted by religious bodies which have historically been charitable but which are now  run as commercial enterprises. For example, Hospitals, which in order to compete with the public sector are commercially managed.


Property owned by religious bodies and occupied by members of the community not in necessitous circumstances, is another area in which rate exemption applies. For example residential colleges adjacent to or within universities or aged care homes, hospices or villages. With the ageing population these aged care facilities are growing in number. Again, these institutions operate as commercial enterprises with full fee paying occupants. 





POVERTY


Capital cities attract philanthropic and professional organisations most of which due to their “not for profit” charitable nature are exempt. However, in order to attract the corporate charitable dollar they have to operate as a business. The other aspect to these charities is that whilst many are “not for profit” and no body collects a dividend, they pay their staff extremely well, which is another route to the same end. This particular point was recently demonstrated in Melbourne by Wesley Central Mission. 





PREVIOUS EXPERIENCE


The City of Melbourne has on many occasions questioned the “charitable nature” and therefore exempt status of properties. Opinions vary but rarely do they support rating the property. A constant obstacle to fair and equitable rating has been the ability of institutions to gain exemption under dual provisions. For example, RMIT own a large vacant development site at the top end of the City, it is not “used” for educational purposes but gains an exemption because RMIT is a “Public Statutory Body”. This leads to the potential situation whereby exempt bodies could acquire land, retain it at no cost and sell it at a later date for a profit. Ownership alone should not be a reason for exemption, it is the charitable use which attracts exemption. 


Council’s history of challenging the exempt status of bodies through the courts has not been good, eg Church of Scientology. In this case the City of Melbourne challenged their exempt status and lost. Courts have historically taken the most liberal interpretation of exempt status to the detriment of councils, eg Presbyterian Church in Crawford Court vs City of South Melbourne. Currently, the City of Melbourne is involved in two rate exemption cases before the courts - two major telecommunication carriers and National Rail. Whilst these companies are not challenging their exempt status on charitable grounds it does indicate the willingness of companies to litigate and the degree of ambiguity surrounding current legislation.


 


STATE GOVERNMENT EXEMPT PROVISIONS


Since the late 80’s many government (Federal and State) departments have become Government Business Enterprises or have been contracted out, making that function rateable. This has accorded with the principles of National Competition policy and is supported. However, this principle has been subverted.


In the amalgamation of municipalities the boundaries of the City of Melbourne were re-drawn to incorporate (amongst other things) the major State tourism and sporting facilities. These properties undertake significant commercial activities and are exempt or make minimal rates payments under the Cultural and Recreational Lands Act.


In recent times, State Governments have displayed a willingness,  to legislate exempt status specifically to a project or function. For example City Link is specifically exempt under Sec 96 of the Melbourne Citylink Act 1995. The privatised gas companies are not rateable in accordance with Sec 52 of the Gas Industry Act 1994. The tram and train operators such as Yarra trams, Hillside trains etc are exempt as a transport function under section 154(3A) of the Local Government Act 1989.





CONCLUSION


The privatisation and commercialisation of many historically public functions or charitable undertakings has caused an inequitable situation to arise which favours part of the community at the expense of the rest. It is our view that the historic provisions of Sec 154 of the Local Government Act 1989 are no longer relevant. The continuance of these provisions serves only to make commercial enterprises more profitable at the expense of the rate paying community. This it at odds with the principles of National Competition Policy.


Given the complexity of this issue, the City of Melbourne would be prepared to work with the Federal Government Inquiry in the development of policy and legislative guidelines to determine the future and extent of rate exemptions applicable to charitable uses. 











