NATIONAL COUNCIL OF INDEPENDENT SCHOOLS’ ASSOCIATIONS

INQUIRY INTO

THE DEFINITION OF CHARITIES AND RELATED ORGANISATIONS

EXECUTIVE SUMMARY

This submission is made by the National Council of Independent Schools’ Associations on behalf of its member Associations of Independent Schools in each State and Territory.

NCISA is the peak national body covering the independent school sector.  It comprises the State and Territory Associations of Independent Schools.  Through these Associations it represents a sector with over 900 Independent schools, 44,000 staff and 343,000 students accounting for 10.3 percent of Australian school enrolments.

Independent schools include schools affiliated with the larger and the smaller Christian denominations, or with the Islamic and Jewish faiths; schools with varying interpretations of mainstream school education; and schools which promote a particular philosophy of education such as Montessori or Steiner schools.  Other Independent schools, such as Aboriginal community schools or co-operative schools, cater for particular community groups.

Introduction

1. This submission by the National Council of Independent Schools’ Associations (NCISA) is confined to issues relating to the charitable status of non-government schools, particularly Independent non-government schools (Independent schools) and certain of their support organisations. For that reason it does not canvass every issue and question raised in the Issues Paper.

2. The Committee of Inquiry (Inquiry) should be very cautious about recommending substantial changes to existing definitions of charitable organisations-

· the present definitions in Australia are based on concepts developed by the common law over many centuries.  They are generally replicated in many other common law countries and continue to be relevant and valid in Australia.

· NCISA notes that the time frame for inquiry and reporting by the Inquiry is very short, with little time available to consider the complex issues surrounding the definition of charity and the potential ramifications, legal and societal, of any change.

Independent Schools are Charitable Organisations

3. At common law, Independent schools, along with other not-for-profit non-government schools, are charitable organisations. They –

· are non-profit bodies;






· provide a public benefit; and 





· have a dominant purpose that is charitable in a technical

legal sense, ie the advancement of education. 



4. They, together with their ancillary organisations that facilitate and support their operations, have been fully recognised as charities by all levels of government in Australia over a long period.  


5. The fundamental purpose of Independent schools has changed little over the past century or so.  The provision of school education, whether “mainstream” or set within a particular religious or educational philosophy, continues to be the primary purpose of Independent schools.  What has changed over time is a widening community expectation as to the role of schools and what constitutes schooling, particularly quality schooling – this bears on government as well as non-government schools. (paras 8-9)

School Education is a Public Benefit

6. There is a long held community consensus that education, and in particular schooling, is a public benefit. (paras 14-16)

7. This is recognised by the community in many ways, including –

· compulsory school attendance and

· the emergence during the last century of extensive government financing and provision for school education.

8. Australia’s dual system of school education (non-government and government) has been long established and is consistent with Australia’s international treaty obligations and the pluralism valued by the Australian community.  Independent schools cater for a wide range of religious, cultural and education philosophies in the Australian community. (paras 17-18) 

9. There are substantial fiscal savings to government from the education of some thirty per cent of children in non-government schools, compared to the position if those children were educated in government schools. (para 20)

10. These savings enable governments to provide a higher quality of public education or other social service provision, or to impose a lower tax burden than would otherwise be the case. (para 20)

11. Current social expectations and experiences continue to warrant the ongoing inclusion of not-for-profit non-government schools, including Independent schools, and certain of their ancillary organisations within the definition of charities. (paras 25-26)

Retain the Common Law Approach

12. The codification in the short term of a definition of charities is unlikely to be of substantial benefit compared with retaining and if appropriate, extending the current common law definitions. (paras 27-29)

13. Any codified definition would need to reflect the existing common law definition, at least in part, as the common law tests continue to be relevant and appropriate today.  The effect of complete codification would be to lose the wealth of guidance provided by current case law, increasing rather than reducing uncertainty. 

14.  The experience of law reform agencies over the past few years in codifying aspects of the criminal law provides a cautionary lesson as to the difficulties involved in codification and the need for careful consideration of the long-term ramifications.  

Recommended Approach

15. Ideally, the Committee would best serve the Australian community by –

· confirming the validity of existing definitions of charities, in light of their long period of development and application in the Australian community and continuing relevance to current social conditions;

· confirming that Independent schools, along with other not-for-profit non-government schools, and certain of their ancillary organisations should continue to be regarded as charities; and

· recommending such extensions of the definition of charities as it thinks appropriate to meet developing community expectations.
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Introduction 

1. This submission by the National Council of Independent Schools’ Associations (NCISA) is confined to issues relating to the charitable status of non-government schools, particularly Independent non-government schools (Independent schools) and certain of their support organisations.  For that reason it does not canvass every issue and question raised in the issues paper.

2. NCISA is concerned that the time frame for inquiry and reporting by the Committee of Inquiry (the Inquiry) is very short, with little time available to consider the complex issues and potential ramifications, legal and societal, of any changes.  The present definitions of charitable organisations are based on concepts developed by the common law over many centuries. They are generally replicated in many other common law countries and continue to be relevant and valid in Australia.  The Inquiry should be cautious in recommending changes to the definition of charitable organizations.  Specifically in relation to non-government schools their status as charitable institutions has been stable and uncontroversial over a long period of time.
    

The Nature of and Environment for Independent Schools

The Nature of Independent Schools

3. Independent schools include those affiliated with larger and smaller Christian denominations, Islamic and Jewish faiths and with varying interpretations of mainstream school education and schools that promote a particular education philosophy such as Montessori and Rudolf Steiner schools.  Other independent schools, such as Aboriginal community schools, co-operative schools or special schools, cater for particular community groups.

4. Most Independent schools are constituted and governed independently on an individual school basis although they may share a common church affiliation.  Several groups of schools with common aims and educational philosophies are, however, governed and administered as small systems.

5. Under current law Independent schools are charitable institutions, but are not Public Benevolent Institutions.
 

Financing of Independent Schools

6. Independent school are funded from a combination of fees for service, government subsidies and donations/fund raising.
  The significance of these three sources varies considerably between schools, especially the balance between fees for service and government subsidies, with the level of government funding based on an indicator of need.
  For the Independent sector as a whole some 34 percent of revenue is from government grants, and the remainder from a combination of fees and other payments and donations. As a general rule, donations/funding raising account for a relatively small share of Independent schools’ income
, with this partly a consequence of current tax arrangements which limit deductibility to private donations to specifically established school building funds and library funds.   Nonetheless donations and fund raising are critical to the quality of education services provided by an individual school.

Legal Structure of Independent Schools

7. That the provision of school education is a charitable activity has been an important influence on the legal structure of Independent schools.  All Independent schools are not-for-profit organizations and are of one of the following forms: 

· Schools that are completely owned by a church (e.g. the Uniting Church Schools);

· Schools established by Acts of Parliament with the specific purpose of establishing the school as a charitable institution (eg Sydney Grammar School);

· Schools which are an administrative unit operating within an Association or “system” owned by a church;

· Schools which are a company.  Many of these are limited by guarantee with all the assets owned by an underlying church property trust.  In a number of cases the company owns the school outright.

Purposes, Activities and Behaviour

8. Fundamentally the purpose of Independent schools has changed little over the last century and remains the advancement of education.  The provision of school education set within a particular religious and/or educational philosophy continues to be the primary purpose and focus of Independent schools.  What has changed over time is a widening community expectation as to what constitutes schooling, with this having far reaching implications for the breadth and depth of skills, knowledge and experiences that are seen as constituting a quality education.  There has been increasing participation in education, especially in the pre-school and upper secondary areas, and a blurring of the boundaries of school education between schooling and pre-schooling and schooling and post-school training and education, reflected for example in developments in vocational education in schools.  There has also been a widening community expectation as to the role of schools, with schools responsibilities extending into other areas of social concern such as drug education, facilitating immunisation programmes and facilitating pathways into work. These changes bear on the government as well as non-government school sector.

9. The activities of Independent schools and their ancillary organizations are almost entirely directed to their dominant purpose of providing school education. Activities outside this sphere are of an ancillary and incidental nature, and involve providing related services to the school community or to raising additional income to improve the quality of education provided by the school or to reduce its reliance on fees for service.
  Much of this fund raising activity is of a one-off character and characterised by a significant voluntary input by the parental body and surrounding community eg the school fete, quiz evenings.  It also fosters a partnership between the school and its community conducive to improved education outcomes.  Other activity involves the utilisation of school facilities outside of school hours.  Fundraising of this nature is common to both government and non-government schools.

Schools and the Definition of Charitable Organisations

General Considerations

10. The methodology provided by common law for determining whether an activity or organisation is charitable continues to be relevant and appropriate in the modern social context.  The common law methodology appropriately allows for purposes beyond the narrow eleemosynary concept of the relief of poverty, incorporating those directed to the advancement of human achievement and the quality of life.  At the heart of the common law methodology is the concept of public benefit.  The purpose must be of overall benefit to society, with this taking into account both direct and indirect benefits, and must to some degree be of a public (rather than private) character.

11. The classification of charitable activity, currently under four heads, continues to be a useful part of this methodology.  It facilitates the application of slightly different tests in determining if an activity is charitable, reflecting the complexity of the concept of charity.   The separate identification of the relief of poverty, the advancement of religion and the advancement of education reflects the long held consensus that in the majority of instances these purposes are by their nature of public benefit and therefore charitable.  (That the purpose of the advancement of education, and specifically the provision of non-government schooling, is of public benefit is discussed in more detail below.)  The presumption that purposes falling within these categories are charitable unless demonstrated otherwise reduces compliance and administrative costs and enhances certainty.  

12. The fourth category – other purposes of public benefit – is a valuable catch-all and enables the methodology to be responsive to changing social circumstances.  It is desirable that such a general category continue to form part of the methodology for determining, or of the definition of, charitable purposes.   There may be scope though to extend the number of specifically identified heads of charity.

13. The present public policy approach, reflected in the law, of focusing on the dominant purpose of an organisation to determine charitable status continues to be appropriate.  While some activities of an institution may not be prima facie charitable in nature, this does not undermine the fundamental purpose of the organisation if they are of an incidental and ancillary character, and where they contribute to enhancing the capacity of the organisation to carry out its charitable purpose.  The separate identification of such incidental activities would unduly raise administration and compliance costs, especially in the case of schools where administrative and financial services are often provided on a voluntary basis.

The Public Benefit of School Provision 

14. There is a long held consensus that education, and in particular the provision of schooling is of public benefit.  While significant benefits accrue directly to the individual in receipt of school education it has long been recognised that schooling has wider public benefits.  These arise as a result of schooling playing a crucial role in developing within children the capacity for a productive and fulfilling life and for constructive participation in society by providing foundation skills (especially literacy and numeracy), knowledge and experiences.  The importance of this foundation of skills, knowledge and experience, and the associated social benefits of school education, can be expected to increase rather than diminish in an increasing knowledge based community.

15. School education also provides the foundation for the future advancement of knowledge, and with it the quality of human life.  

16. The wider public benefit of schooling is reflected in the legislative framework for education, in particular the requirement for compulsory school attendance, and in the extensive role of government in financing and providing school education.  The role of government in education, as with many areas of social policy, has changed dramatically over the last two centuries

The Public Benefit of Non-Government School Provision

17. In Australia a system of dual provision, with both government and non-government schools, has evolved and is generally valued by the community.   This dual provision has enabled greater diversity in provision, in terms of education (e.g. Montessori and Steiner), cultural (eg Aboriginal community schools) and religious philosophies.  This diversity is in line with the value the Australian community attaches to pluralism.

18. This dual system is also consistent with Australia’s international treaty obligations, in particular Article 26(3) of the United Nations Universal Declaration of Human Rights and Article 13 of the United Nations International Covenant on Economic, Social and Cultural Rights.  At the heart of these international agreements is a view that the state should not have a monopoly over education.

19. In the modern environment education is a costly commodity, both as a result of the quality of education necessary to adequately prepare an individual for the modern world and the high cost of inputs into the education process. 
  This is the reality for government and non-government schools alike.

20. The education of children in non-government schools results in substantial fiscal savings to the government compared to if those children were educated in the state school system.  The Productivity Commission estimates these savings are in the order of $2.457 billion per annum
.  These savings mean that it is viable for the government to provide a higher quality of public education or other social service provision or impose a lower tax burden than would otherwise be possible.

21. As a group non-government schools, and Independent schools as a sub group, serve the full socio-economic spectrum of the community.  However, for some schools the student population is more concentrated in parts of the socio economic spectrum, with in instances the level of school fees impacting on access.  The fees levied by an individual school are, however, fundamentally a function of the cost of education and the extent to which the school attracts a government subsidy, with the subsidy level varying widely between schools.

22. Some Independent schools operate at a level of resourcing below that of government schools, and the majority at levels broadly in line with government schools, notwithstanding sometimes apparently high fees.  The “high” fees charged by some schools are largely a result of the relatively low level of government subsidy that they attract.  In general, it is these high fee schools that provide the greatest public benefit in terms of the fiscal savings to the government of not having to educate children within the state system.  A small minority of Independent schools do have a quality of provision, as measured by expenditure per child, which exceeds the state school system.  The extent of this differential tends, however, to be overstated as a result of average government school recurrent costs inappropriately being used as the benchmark for comparison.

23. Some Independent schools offer scholarships and bursaries that increase, at the margin, accessibility to a wider cross section of the community than might otherwise be the case.   The scope for schools to do this is obviously constrained by financial viability and by the paradox that the more they offer scholarships the higher the fee levels for other students, tending to increase the apparent exclusive nature of the school, especially given that the government funding that a student attracts is not a function of his/her specific circumstances.

24. Independent schools also take a positive role within the broader community.  Generally independent schools take a constructive role in sharing expertise and promoting improvements in the quality of education across all school sectors.  Many schools seek to foster a strong community service ethic among their students, with students undertaking fundraising activities in support of other charities, assisting as volunteers in appeals run by other charities or undertaking direct community service.
Independent Schools and the Definition of Charity 

25. Independent schools, along with other not-for-profit non-government schools, unambiguously therefore satisfy the fundamental public benefit test of charity – they provide significant public benefits in terms of the social benefits of children receiving a school education and the substantial fiscal savings to the government.  It is appropriate and reasonable that, as is substantially the case with the current common law treatment, non-government schools are as a class of institution deemed to be charitable, rather than requiring a specific evaluation of the circumstances of individual schools.  To do otherwise would raise uncertainty and compliance costs within the school sector, together with the costs to the administering agency without a commensurate increase in community benefits. 

26. An approach that differentiates between schools in terms of eligibility for charitable status risks being unresponsive to the changing circumstances of schools and creating arbitrary cut-off points with unintended inequities and anomalies.  Ultimately this would detract from the capacity of independent schools to provide quality education and hence the social benefit they provide the community.

Codification

27. The codification of a definition of charity is unlikely to provide substantial benefits compared to broadly retaining the current common law methodology.  As is the case with the current common law treatment, the concept of public benefit would need to be the cornerstone of any definition.  Further given the diversity of charitable activity to be practically useful any definition would need to be specified in only general terms. Any change, should this be seen as necessary, to the current common law treatment would be better secured by legislative extension of the common law rather than full codification.  

28. Codification would not necessarily substantially enhance either the clarity of the law or certainty.  The wealth of guidance provided by existing case law might be lost.  In all probability any general definition of charity even if contained in legislation would need to be subject to interpretation, with inevitable legal challenges as to the precise boundary of what constitutes charity.  In the short-term the effect of codification is likely to be to increase rather than reduce uncertainty.  

29. There are valid questions surrounding the flexibility of the current common law, given that its evolution relies on the bringing of cases to test the boundary of the methodology/definition.  In this context there may be merit in exploring arrangements such as the Charity Commission of England and Wales.   It is a concern that the Australian Tax Office, with its relatively narrow focus on the protection of the revenue, is the major force shaping what is judged to be charitable.
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� The Preamble of The Charitable Uses Act, 1601: 43 Elizabeth 1 c. 4 refers to “schooles of Learninge”.


� However, donations to school building funds and library funds, whether operated by non-government or government schools, are deductible in the hands of the donor.


� Independent schools are also public educational institutions.  


� Direct government financial assistance to non-government schools was introduced in the 1970s.


� In the past Commonwealth funding was based on a resource index, but from 2001 it will be based on the measured social economic status of the communities from which the school draws its students.


� Our best estimate is that donations (cash and in kind) account for less than 5% of school revenues.  Precise data on donations is not available.  (Source:  Non Government Schools Financial Questionnaire, DETYA.)


� Including the greater provision of scholarships and bursaries than might otherwise be possible.


� Compared to the past non-government schools have less access to donated labour and the services of religious staff not paid a market salary for their services.


�  Data on the full cost of government school provision is difficult to obtain.  The commonly quoted average government school recurrent cost understates the full recurrent costs of school provision, excluding significant items.  Recent government financial reforms are contributing to improved information , with in particular the ACT budget information presented in a way that allows school costs to be readily identified.  In the 2000-01 budget year the average total (recurrent) costs of primary education is $6,468 per student.  The corresponding figures for secondary high school students and secondary college students are $8,793 and  $9,598 respectively.


� Productivity Commission Report on Government Services 2000, Table 2A.9.


� For example, Commonwealth recurrent funding currently ranges from 11.9% to 59% of the average government school resource costs, but in the 2001 school year will range between 13% and 70% of average government school resource costs.  State and Territory funding also differentiates between schools.


� See footnote 8.
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