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Submission to the Inquiry into the Definition of Charities and

Related Organisations

The Australian Vice-Chancellors’ Committee (AVCC), the council of Australia’s university presidents, is the peak organisation representing Australian universities nationally and internationally. It seeks to advance higher education through voluntary, cooperative and coordinated action. The Committee is non-partisan and exists exclusively for educational purposes. Its continuing aim is to serve the best interests of the universities and, through them, the nation.

The AVCC makes this submission to the Inquiry for two main reasons:

· while most university bodies are explicitly covered by the relevant parts of taxation law,

· it is important that the general charitable nature of education remains recognised;

· changes to the definition of charity or changes to how those definitions are applied could lead to parallel changes for the other types of organisations that rely on the same taxation concessions and benefits.

The purpose of the Inquiry is “to provide options to the Government for enhancing the clarity and consistency of the existing definitions of charitable, religious and community service not-for-profit organisations within Commonwealth law and administrative practice”1 .The focus is on definitions, but it is not possible to divorce questions of definition from the use made of the definitions. These terms are used to determine eligibility for various taxation benefits and concessions, most notably:

· exemption from income taxation (Division 50 of the Income Tax Assessment Act 1997);

· eligibility for gifts made to organisations to be tax deductible to the donor (Division 30 of the Income Tax Assessment Act 1997);

· access to the non commercial activities provisions of the GST legislation (Subdivision 38G of the A New Tax System (Goods and Services Tax) Act 1999);
· access to exemptions or rebates under sections 57, 57A and 65J of the Fringe Benefits Assessment Act 1986.

1 Issues Paper, 10 November 2000 ‘Scope of the inquiry’

Therefore in considering the definition of the various terms set down the Inquiry is attempting to improve the definition of which groups should be eligible for the various taxation concessions listed above based on the nature of the operations of those bodies.

This submission addresses four main issues:

1. Relationship of universities and university bodies to the terms targeted by the Inquiry;

2. Education bodies as charitable bodies;

3. The place of related university bodies; and

4. Do the commercial activities of universities take away from their charitable nature?

1. Relationship of universities and university bodies to the terms targeted by the Inquiry The various laws cited offer concessions not just to charities but also to a range of similar bodies that are more specifically defined. In many cases those bodies would meet the existing tests of being a charity. This is the case for universities. They have access to income tax exemptions and to gift deductible status as education and research bodies listed in Table One. Nevertheless universities also meet the common law definition of charity under the heading of ‘the advancement of education’.

Table One

Organisations exempt from income tax include:
Gift deductible bodies include:

public educational institutions
public universities

scientific institutions
a public fund for the establishment of a public university

fund to enable scientific research to be conducted by or in conjunction with a public university or public hospital
a residential educational institution affiliated under statutory provisions with a public university


a university, college, … which is an approved research institute - gifts for scientific research in natural or applied science

An important question for the inquiry is how it deals with organisations that qualify for taxation advantages both as charities and under other headings in taxation law.

The AVCC argues that it is important to retain the general term charity with its broad definition to ensure that bodies do not fall between the more particular headings but have the opportunity to demonstrate that their operations deserve access to taxation benefits through being deemed a charity.

2. Education bodies as charitable bodies

The advancement of education as a head of charity is longstanding, with historical roots in the provision of education by church and community bodies. It is part of a broad view of charity that focuses on the positive outcomes for both individuals and community from the services provided and the lack of any financial benefit to individuals associated with the provider. This contrasts with a narrow view of charity that focuses on one head alone – the relief of poverty, the aged, sickness or distress. This latter view only considers the negative benefits of relieving problems; the other heads contain the services that positively assist individuals and society, often services that will reduce or remove the problems that require relief.

This is particularly true of education. It provides the basis not only for future employment but also for social participation and contribution. Recent studies demonstrate both the public and private benefits from the completion of a higher education degree but conclude that the private advantage is exceeded by the public benefit.2

Two interpretive problems that have occasionally arisen at the margins for universities are: in what circumstances does research constitute education and whether the advancement of education is compatible with partisan views?

The first has been resolved through the conclusion that research is educational provided it is not secretive, a view which is in harmony with the central mission of universities to disseminate knowledge. As for the second, the law currently strikes a reasonable balance that charitable institutions such as universities are permitted to express corporate views where relevant to their mission but are not to act as political parties while donors are free to bequeath monies for obscure research and educational purposes, which are not manifestly irrational. Given the role of universities in fostering free and open academic debate, the case law rule that charity should not involve partisan politics or propaganda is in conformity with the values which universities seek to espouse and promote.  

The payment of HECS by the large majority of students and fees by many others might be seen as contradicting the charitable nature of the education provided. However, the advancement of education and the propagation of knowledge do not proceed along class lines: society has a common interest in educating all its citizens and not restricting education to any particular group. Overcoming poverty of mind and understanding is as equally charitable as supplying food for a starved body. All members of the community benefit from the dissemination of knowledge and learning. A nation that does not cherish its institutions of learning is a nation that impoverishes itself, both materially and culturally.

The AVCC concludes that education is a charitable pursuit that should remain within a broad definition of charity that encompasses both the development of individuals and community as well as the relief of individual ills.

2 J Borland, P Dawkins, D Johnson, and R Williams, Returns to Investment in Higher Education, the Melbourne Economics Of Higher Education Research Program, Report No 1, 2000.

3. The place of related university bodies

Australia tax law makes explicit reference to universities and some university related bodies as set out in table one. This does not necessarily cover all university bodies.

· Each university has student bodies variously known as Student Associations, Unions and Guilds that have income exempt status as charities but do not have gift deductible status.

· University halls and colleges of residence have explicit gift deductible status but rely on charity status for income tax exemption.

· The AVCC itself in its role in the advancement of education is recognised as a charity but has not sought gift deductible status although its constitution provides for the receipt of gifts to support its services to universities.

In these cases the broad definition of charities allows bodies connected to the advancement of education to establish their entitlements. This shows the importance of the definition remaining sufficiently broad to allow appropriate bodies not explicitly covered to establish their status.

The AVCC argues that there are a range of related university bodies that contribute to the provision of education to all Australians that should have access to tax exemptions and concessions through meeting tests for charity status. Therefore the definition of charity should continue to include as eligible bodies those supporting the provision of education services.

4. Do the commercial activities of universities take away from their charitable nature?

Universities have expanded the ways in which they achieve their role over the past ten years.

· They now teach substantially more students than in the past providing a much more extensive range of courses attuned to future employment and social needs.

· Universities have attracted thousands of international students who contribute both financially and pedagogically to the education provided at universities.

· Universities have engaged with business and industry to provide extensive research services that underpin future economic development.

These developments have meant that modern universities are involved in many commercial and semi commercial activities. These activities nevertheless remain central to universities’ main purposes.

To support this expansion of their activities universities’ general style of operation have become strongly focused on maximising the outcomes from their expenditure. This has been described as a corporatist approach to management and sometimes ascribed to university having become commercialised.

The issue of commercial activities of charitable bodies is raised more generally at paragraphs 12-15 of the Issues Paper. It asks, first, whether organisations with charitable status should be allowed to engage in activities that in themselves are not strictly charitable and secondly, if they are, whether the charitable status should extend to the clearly charitable activities only.

The Issues Paper seems to be expressing two related concerns. The first is that some charitable bodies are engaged in activities there have little direct and immediate charitable results. The second is that even if there is return of income from these activities to the base charitable purpose, it is derived from an unfair advantage over commercial providers of similar services.

In addition there may be arguments that use of management approaches and techniques similar to those used by commercial operations in itself disproves charitable intent.  There are a number of important points that show that such concerns are not well founded.  These are presented using universities as the main example; they would apply to many other charitable bodies.

· All university activities are driven by and ultimately contribute to universities’ core purposes to teach, research and share the benefits of their teaching and research with their communities.

· Many have commercial like elements but are engaged in to support the education and research roles of universities. For example universities operate bookshops and residential services. While both are more generally available the university provision of them both ensures that sufficient such services are available to students and staff and that the services are structured to meet their particular needs.

· Where the activity is purely commercial it is set up on a commercial footing and taxation paid. All profits are then returned to the university for use against its prime objectives.

· The strong management that is sometimes criticised in universities is about ensuring that the university operates to its optimum in an environment where funding is barely sufficient to provide the public education and research universities were established to provide. There is no improvement in charitable outcome, quite the contrary, from charitable and non-profit bodies being badly, or laxly, managed.

· Universities are bound by Commonwealth and State competition policies. These prevent universities using their subsidised resources to undercut similar operations that operate commercially, unless there is a clear connection to their primary goals. These policies remove the need for taxation law to attempt to deal with particular activities that might be seen to extend beyond the charitable remit.

The AVCC strongly recommends that the Inquiry reject any concept of assessing charitable and related statuses by assessment of activities. Rather the inquiry should focus on definitions that consider the general purpose of bodies seeking such status to determine whether they should access the various taxation concessions and benefits.

