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1
Executive Summary
It is the view of the Victorian Government that the common understanding that a charitable institution is one which is established for the altruistic purposes that the law regards as charitable is an acceptable starting point for its definition.  

It is accepted that the purposes set out in the preamble to the Statute of Elizabeth be the starting point for the definition of charitable purposes.  

With respect to options for enhancing the clarity and consistency of the existing definitions in Commonwealth law and administrative practice, the Victorian Government is seeking:

· the removal of the distinction between government and non government activities by statutory regulation that effectively makes the common law principles regarding function of government and government control redundant in certain circumstances;

· treatment of all charitable activities carried out by government and non government bodies in the same manner for purposes of identifying charitable status;

· the treatment of public hospitals in the Fringe Benefits Tax Assessment Act 1986 (FBTAA) to be consistent with Commonwealth policy in that they are eligible to provide a capped amount of exempt fringe benefits, which requires the removal of the connection to PBI (public benevolent institution) in the FBT legislation;

· to ensure that government and non government schools are treated the same for FBT purposes;

· the modernisation of the definition as to what constitutes benevolent in line with  current social values and expectations; and

· for gift deductibility purposes, broaden the categories of deductible purposes to recognise the modern needs of government schools.

It is the view of the Victorian Government that clear and manageable law is the best law.  The answer is not to continually tinker with definitions in order to achieve policy objectives; the answer is to have clear definitions and implement policy objectives through changes to the appropriate legislation.

Recommendations
The Victorian Government therefore proposes that the Committee recommend the following:

· that the Commonwealth introduce legislation to remove the historical distinction between government and non-government activities for the purposes of all relevant federal legislation (including revenue legislation).  Under this suggested legislation, all statutory or other corporations which are separate from and do not represent the Crown, and which are established by a State, Territory or Commonwealth government for the purposes of providing or otherwise supporting charitable activities or functions, should be regarded as charitable.  Entities established to support such corporations should in turn be also recognised as charities.

· that the determining factor for PBI status should be the activity undertaken by the organisation.  Any organisations with a link to government or government-related organisations should not be precluded from PBI status.

The Victorian Government submits that the following statutory amendments should also be made:

· it is recommended that the FBTAA 1986 should be amended so as to make clear that public hospitals are able to provide a certain level of exempt benefits.  Specifically section 57A of the FBTAA 1986 should be amended so that the reference to “public hospital that is a PBI” be removed and replaced with “public hospital”.

· the reference to public hospitals within the section 57A of the FBTAA 1986 should be cross-referenced to State legislation that clearly sets out which entities are “public hospitals”.

· section 65J of the FBTAA 1986 should be amended in order to confer rebateable employer status on an education department and School Councils in respect of its employees that are employed in connection with the government schools.

· section 30-25 of the Income Tax Assessment Act 1997 requires amendment to include (inter alia) technology centre funds and student relief and scholarship funds as funds in respect of which School Councils, universities and TAFEs will be entitled to be endorsed as deductible gift recipients.

2  
Background to the Definition of Charitable Activities

For an institution to be charitable its dominant or sole purpose must be charitable in the legal sense in that it must be beneficial to the community and consistent with the Statute of Elizabeth.

The preamble to the Statute of Elizabeth provides a list of activities that were regarded as charitable at the time of its enactment:

“the relief of aged, impotent and poor people, the maintenance of sick and maimed soldiers and mariners, the maintenance of schools of learning, free schools and scholars in universities, the repair of bridges, ports, havens, causeways, churches, sea banks and highway, the education and preferment of orphans, the relief, stock or maintenance of houses of correction, the marriage of poor maids.  The supportation, aid and help of young tradesman, handicraftsman and persons decayed; the relief or redemption of prisoners or captives; the aid or care of any poor inhabitants….”

Over time the courts have decided whether activities are “charitable” as outlined in the Statute of Elizabeth test.  The courts have generally accepted that there are four principal heads of charity:

· the relief of poverty;

· the advancement of religion; 

· the advancement of education; and  

· other purposes beneficial to the community.

There are some difficulties in applying the principles established through the courts to the charitable activities that are undertaken by state governments.  The Victorian Government submits that the current definition of “charity” has been narrowly construed, particularly in the Government sector.  The use of concepts such as “government function” and “government control” have compounded the lack of clarity surrounding the common law definition, and created a confusing regulatory regime for the Victorian Government.

3 
Comments on the Current Definition 

3.1 Tax Concessions for Charities
It is clear that the effect of being recognised as a charity is that the tax exemptions and concessions are available to charitable institutions.  These exemptions and concessions at the Commonwealth level are:

· income tax exemptions;

· deductible gift recipient status (DGR);

· fringe benefit exemptions and rebates; and 

· GST concessions.

The tax system has historically granted tax concessions and exemptions to charitable institutions as a way of assisting and recognising their contribution to society via those in greatest need in the community.  This in turn enables charitable institutions to provide their valuable services at a low cost and to increase services from limited resources provided through funding from government, corporations and individuals.

3.2   
Distinction between Government and Non Government Activities
A significant problem resulting from the current common law definition of “charity” is the distinction drawn between government activities and non-government activities.  The Victorian Government submits that the Committee should examine the validity of this distinction.  

As previously mentioned, over time the courts have developed a view about which purposes are charitable within the technical legal meaning.  One of the principles established by the courts is that activities carried out by a Government department pursuant to a statute cannot be charitable, even if the activities are such that if they were carried on by private persons, they would be charitable.  
The concepts of “government function” and “government control” as referred to the by the courts have frequently led to confusion over the status of government related bodies as charities and PBIs (public benevolent institutions).  These concepts are considered in more detail below:


3.2.1   Functions of government

The common law has often held that bodies which fulfil a function of government lack the requisite benevolence for recognition as a charity and that charity is a public good which cannot by definition be provided by government. 

The concept of “government function” is arbitrarily applied in specific instances by tribunals on a case by case basis.  This is evidenced in the latest court decision relating to government bodies and noted in the following extract from the appeal decision of Mines Rescue Board of New South Wales v Commissioner of Taxation [2000] FCA 1162:
“The notion that certain activities are the responsibility of government is not one which could comfortably be made by a court today except in very limited circumstances.  The Full Court in the Fire Brigades case appeared to take judicial notice of facts to arrive at its views of the responsibilities of government.  So it may be said today that “privatisation” of the responsibilities of government is wide spread.  This is so in relation to matters such as the provision of public hospitals and health services which for many years in Australia have been regarded as the responsibility of government.”

Accordingly, the Victorian Government submits that the concept of “government function” should be considered redundant in any future direction and clarification to the definition of charitable activities.


3.2.2   Government control

The notion of “government control” as interpreted by the courts provides that bodies that are funded and controlled by government are neither charitable nor benevolent in nature.  This concept has excluded some government-related organisations from the charitable and PBI sector.  

The concept of “government control” has been applied inconsistently in different cases.  In particular, the courts seem to have restricted the notion of government control to bodies established under specific state statutes, rather than bodies brought into existence under a regulatory regime such as the Corporations Law or an Associations Incorporation Act.  This notion that bodies established under state statute are subject to government control is arbitrary.

Even if the committee were to remain of the view that a “government function” cannot be charitable, it is submitted that the function performed by government is to regulate the bodies providing the charitable services – not the provision of the service.

It is submitted the distinction between government and non-government functions and control is groundless when considered in the context of the different heads of charities where government and non-government institutions are fulfilling identical functions.  


3.3
Public Hospitals are PBIs 

It is with concern that the Victorian government notes the definition of PBIs developed through the courts is at odds with the Commonwealth Government policy with respect to tax concessions available to public hospitals.

It is submitted that making a small change to the relevant FBT Act can easily achieve the Commonwealth Government’s policy without the need for the ATO to constantly refer to principles established by the courts.

For many years public hospitals have had concessional tax treatment as they have qualified for PBI status.  In recent years however, there is apparent confusion on this issue which appears to be attributed to the differences in the Commonwealth Government’s policy of concessional tax treatment of public hospitals and the common law principle that governmental bodies performing the accepted functions of government are unlikely to be PBIs  (Metropolitan Fire Brigades Board v. FC of T 91 ATC 4052; 21 ATR 1137).

The Victorian Government submits that it is clearly the policy intention of the Commonwealth Government that public hospitals funded by State Governments are entitled to provide a certain amount of exempt fringe benefits to their employees.  Thus, as part of the New Tax System, the Commonwealth amended the provisions of section 57A of the FBTAA to provide for ongoing, but capped, benefits to employees of public hospitals from April 2000. 

By way of background it should be noted that a national review of public hospitals’ PBI status was conducted by the ATO (Australian Tax Office) in January 1997.  This review was conducted by the ATO in light of the management and structural changes that had occurred within the hospital system.  In December 1998 the ATO advised all State Treasuries in writing that public hospitals funded by State Government are considered to be PBIs.  

It is noted that in Victoria, each time there are management and structural changes within the public hospital system some sections of the ATO indicate a concern that they may need to review the PBI status of Victorian public hospitals.  This is because of the principles established by common law.  The common law relies on government function and government control to exclude government entities from PBI status.  This provides the ATO with the question as to whether they need to review the PBI status of public hospitals at every restructure, which creates an enormous amount of uncertainty for public hospitals.

This uncertainty has recently been compounded by a recent attempt by the Commonwealth Government to define a hospital.  The Commonwealth Treasury and the Commonwealth Department of Health and Aged Care (DHAC) developed this definition in conjunction with the ATO.  The definition was developed in the context of the distribution of the FBT Transitional Allowance.   The ATO have stated that it will also rely upon this definition for the purposes of determining which capping limit ($17,000 or $30,000) will apply to each public hospital.  It is apparent that different hospitals will be eligible for a different level of exempt benefits depending upon whether they meet this definition.  This further compounds uncertainty for particular public hospitals about their status for FBT purposes.

It is submitted that as the ATO is bound by the decisions of the courts in applying the tax law, the most effective way for them to carry out the Commonwealth Government’s policy intention of allowing public hospitals to have tax concessions (albeit capped), is to change the relevant FBT Act.  This will then alleviate the ATO’s need to question the PBI status of public hospitals when there are changes in their management structure.

It should be noted that the changes in the administration and structure of public hospitals represent changes in order to gain operational efficiencies and in no way are related to gaining or retaining tax concessions and exemptions.  It should also be noted that these management and structural changes have no bearing upon the charitable nature of the activities of the public hospitals, for they are still providing services that are clearly within the well-recognised heads of charity.

It is suggested that as the Commonwealth Government accepts public hospitals as being entitled to a capped level of exempt fringe benefits, the reference “public hospital that is a PBI” be removed from section 57A and replaced with “public hospital”.  The FBTAA should be amended so as to make clear that public hospitals are able to provide a certain level of exempt benefits to their employees rather than refer to this exemption being available for “public hospitals that are PBIs”.  This would result in certainty and clarity with respect to the FBT treatment of public hospitals.

It is recommended that the reference to public hospitals within the FBT legislation be cross-referenced to State legislation which clearly sets out which entities are “public hospitals”.  This will provide the ATO with certainty that the correct entities are utilising the tax concessions and exemptions and removes any perceived element of tax avoidance.  This would be analogous to the approach in the GST legislation to the definition of which health goods and services are GST-free.  Part of the method of definition is by cross-reference to other Commonwealth and State legislation.

3.4
The Charitable Purpose of Advancement of Education

The Committee’s Issue Paper broadly enquires as to whether the current Common Law definition of “charity” allows regard to be taken of the social and economic environment in which your organisation operates.

The concept of “education” and, in particular, the manner in which learning is imparted is not static - it is continually evolving to adapt to the modern environment.  It necessarily follows, therefore, that the attributes and behaviour of educational and related institutions has experienced substantial change over time.  It is submitted that the current definition of “charity” does not reflect the social and economic environment in which schools (including universities and TAFEs) conduct their activities.

All schools, regardless of their structure or funding arrangements, are learning institutions that exist to impart knowledge.  The purpose of both government and non-government schools is identical – for the advancement of education for the public benefit.  The advancement of education has long been regarded by the common law as a purpose which is charitable.  However, this well-established head of charity has, arguably, been narrowly construed by the courts in respect of government schools.  Specifically, the common law has drawn an arbitrary distinction between government  and non-government schools.

Currently, non-government schools are regarded as charitable institutions, and thus enjoy a number of tax concessions and privileges. Government schools, on the other hand, are excluded from the charitable sector.  Presumably, this is because government schools are linked to the State Government by virtue of the fact that they are funded by, and accountable to, the State and hence would not meet the common law definition of charity as a result of the government function/control constraint.

It is submitted that all schools are learning institutions which exist to promote the advancement of education for public benefit.  It therefore appears illogical that government schools can never be regarded as charitable simply because they are related in some way to government.

The same arguments apply equally to universities and TAFE colleges.  Currently, universities and TAFE colleges do not automatically enjoy charitable status.  Given that universities and TAFE’s are fundamental learning institutions and undoubtedly promote the advancement of education, it seems incongruous to also exclude them from the charitable sector merely because they are linked with government.

Likewise School Councils fail to be recognised as charitable institutions.  A School Council is a body corporate constituted under the Education Act 1958.  The members of School Councils are largely elected by the school community.  Broadly, the function of the School Council is to support the school by establishing the school’s goals and priorities, entering agreements for services to the schools, developing and monitoring the school charter and determining its education policies.  This is separate from school activities per se, which are conducted by departmental staff at the direction of the Minister.

Despite the fact that “education” as such is a recognised head of charity, and that the function of School Councils is to advance and promote education, School Councils are not regarded as charitable under the current definition.  This is because School Councils are linked to government by virtue of their funding agreement with the State, and by the fact that the Minister has the right to dissolve the Council.  This position is clearly unsatisfactory given that the concept of government funding and control is redundant in terms of the definition of charitable.  

3.5
Different Definitions by Different Agencies or Jurisdictions

The Committee’s Issues Paper also enquires whether your organisation is “defined” differently by different agencies or jurisdictions.  The Victorian Government makes note of the fact that government schools are treated as charitable for GST purposes in the same manner as non-government schools, however unlike non-government schools, government schools are not treated as rebateable employers for FBT purposes.


3.5.1
Goods & Services Tax (GST)
Although government schools and their School Councils are not regarded as charitable for common law purposes, they are entitled to concessional tax treatment (identical to that for charities) under the GST legislation.  This means that government schools can access the same tax concessions as non-government schools, including:

· GST-free treatment of all non-commercial activities, including the sale of donated, second-hand goods;

· GST-free treatment of raffles and Bingo;

· the ability to treat certain fundraising activities as input taxed; and

· the ability to claim input tax credits when reimbursing volunteers for GST purposes.

Given that government schools and non-government schools are established for the same broad, charitable purpose (namely, education), it does not seem appropriate for the law of charity to distinguish their activities.  The GST legislation has come some way towards recognising and rectifying this anomaly by granting similar concessions to both the government and non-government sector.  However, this is not sufficient.  It is submitted that this should be extended to other areas of taxation law, such as FBT.


3.5.2
Fringe Benefits Tax
Government schools and non-government schools are treated differently under the current FBT legislation.  Under the current FBTAA, non-government schools are considered to be rebateable employers under section 65J of the FBTAA.  As a FBT rebateable employer, non-government schools are entitled to receive a rebate of 48% of any FBT they are liable to pay up to a certain level. 

However, section 65J expressly precludes government schools from being rebateable employers.  This is because a FBT rebateable employer is defined as a not-for-profit school or a school including a pre-school not conducted on behalf of the Commonwealth, State or Territory.  

Fringe benefits tax exemptions and concessions (rebateable status) have been an important vehicle, enabling charities to attract more employees with a higher level of skills.  It is important to realise that government schools have to compete with the non-government schools in attracting quality staff.  In order to ensure that government schools are equally able to attract highly qualified and skilled staff, it is suggested they should be able to offer salary packaging, as a result of rebateable employer status, in the same way in which the non-government schools use this.

The Victorian government submits that this distinction produces discriminatory and unfair FBT consequences for government schools.  It is recommended that government schools should be treated in the same manner as non-government schools for all purposes, - not just GST – and that both should be considered rebateable employers for FBT purposes.

It is submitted that the inclusion of government schools and School Councils as rebateable employers could be easily achieved by making changes to the FBT Assessment Act.  This could be achieved in a similar manner as the FBT Act currently allows a certain level of exempt fringe benefits to be paid to government employees who are employed principally or exclusively in connection with the activities of a public hospital.  The required change to the FBT Act would be to treat employers of government employees who are employed principally or exclusively in connection with the activities of a government school or School Council as a rebateable employer in respect of those employees.

3.6
Identical Activities carried out by Government and Non Government

It is also submitted that any activities undertaken by state governments that clearly fall within the definition of charitable and also fit the required tests of benevolence, should be treated as charitable and also qualify as PBI.  Examples are ambulance services, community health centres, emergency services and fire fighting services carried out by government businesses (departments, agencies, and statutory authorities).

The main reasoning behind this is the fact that the concept of function of government and government control no longer have relevance in light of social needs, values and expectations.  It is inconsistent that ambulance services delivered in one state of Australia by a body constituted by a state government cannot be entitled to the same tax concessions and exemptions as the ambulance services delivered in another state of Australia by a charitable institution.

This anomaly can be rectified by stating in the relevant Commonwealth legislation that charitable/benevolent activities include certain services as provided by bodies established under particular State statutes.

3.7
The Purpose Test and Non Profit-Clause

Over time the common law cases have demonstrated that a charity is categorised as such by reference to a purpose test, ie the sole or dominant purpose must be for charitable purposes.  The purpose of the entity and how funds are used, rather than their source, is important in determining charitable status.  

The other crucial characteristic of a “charity” which distinguishes it from a fully commercial private sector entity, is that profit must not be distributed to members of the entity.  This is often referred to as the “non-profit” clause and can be found by examining the constituent documents of the entity.  The clause prevents charities from distributing profits or assets for the benefit of particular persons whilst they are operating or winding up.  Essentially, charities cannot be carried on for the gain of individual members or owners and in practice all profit has to be used for charitable purposes.

Victoria submits that the benefits of tax concessions should be available to all bodies that meet the charitable purposes test and the non-profit clause.  Essentially this would extend these tax concessions and exemptions to the relevant parts of the government sector where they undertake charitable activities as such government activities also meet the non-profit criteria. 

The point is demonstrated by the following theoretical example.  Where the State Government funds the activities of a charitable institution, the tax concessions and exemptions enjoyed by the charitable institution means that the funding is able to go further.  Alternatively if the State Government decided to provide these charitable services themselves through a State Government department or a body established by statute, these tax concessions would not be available to this government body under the current common law definition of charitable institution.  

Likewise, a significant portion of non-government schools’ funding is provided by the State Government.  As these non-government schools qualify as charitable institutions and hence are entitled to tax concessions and exemptions this money is able to go further than the same amount of money if retained in a government school.  

The effect of these inconsistencies is that the State Government body with the same quantum of funds as a non-government body cannot provide the same level of charitable activities.  Accordingly charitable activities provided by the government bodies with the same level of funding as non-government bodies would necessitate a dilution of services in terms of fewer services and/or fewer staff.  There is potential for discriminatory treatment against a government body in regard to access to tax concessions where the government body performs the same functions as a (charitable) non-government entity.

It is submitted that, in the instance of charitable activities being performed by government owned businesses, they likewise should be able to access tax concessions and exemptions.  At the moment the inconsistency in treatment has produced an artificial distinction between the government and non-government sector where both are providing charitable services.

The policy objective that underlies the tax benefits available to charitable institutions is clearly to maximise the delivery of such desirable services for the public good by allowing for a reduced cost structure.  It seems incongruous that the structure of a body can determine whether it can be classified as charitable (or PBI) and hence have different tax concessions available.  The fact that a charitable activity is undertaken by government should have no bearing on the classification as charitable (or PBI).  If a government body undertakes a charitable activity then they should be appropriately classified as charitable (or PBI) if they fit all the other principles established by case law, including the non-profit clause.

While it is accepted that the State Government as a whole should not be categorised as a charitable institution, it is submitted that some of the activities should be seen as charitable.  It is the Victorian Government’s recommendation that an entity should be characterised as charitable in relation to what it does rather than who could be said to control it. 

3.8   A More Modern Concept of Benevolence

As demonstrated by common law, a public benevolent institution is a non-profit institution organised for the direct relief of such poverty, sickness, suffering, distress, misfortune, disability, destitution or helplessness as arouses compassion in the community.  In the past the courts have established principles stating that the relief must be direct and that prevention or advocacy is not seen as charitable.

By focussing on the direct relief of poverty, sickness, destitution or helplessness, the current definition excludes a wide range of work of a preventative, advocacy or self-help nature.

As outlined in paragraph 11 of the Commission’s Issues Paper, the social and economic environment in which charitable institutions operates has been changing over recent years.  One of the examples cited is “a movement within the sector towards a greater focus on self-help, prevention and advocacy activities, and a less predominant emphasis on the provision of direct assistance”.

It is submitted that the current definition as provided by the courts does not reflect the contemporary approach of employing a range of strategies to address social and health problems.  Many activities are directed to the prevention of the circumstances that arouse compassion in the community (circumstances such as poverty and sickness).  These activities in today’s environment are of considerable public benefit and are recognised as effective means of addressing social and health problems.  These activities include but are not limited to:

· information dissemination, which enables community members to access support and assistance in times of difficulty with  health, shelter and financial assistance among other services,

· marriage guidance as a form of counselling to assist couples in marriages at risk of breakdown,

· financial counselling and problem gambling services target people in severe financial difficulty, often experiencing poverty,

· family counselling which is provided when families are at risk of breakdown,

· migrant resource centres which target very vulnerable at risk recent arrivals in Australia.

In summary, the concept of PBI should continue to be relevant, however it is too restrictive in terms of the way that poverty and sickness is relieved by today’s standards and accordingly should be changed.

3.9
Deductible gift recipients

Another issue is the capacity of public universities (and TAFE colleges) to be recognised as a category of deductible gift recipients (DGRs) where the gift is for purposes approved in writing by the Federal Minister.  This means that all donations to universities (and TAFEs) are tax deductible.  This capacity is available to these institutions through a special act of parliament which granted them this status.  Unfortunately, this concession is not available to government schools.  

For donations to be tax deductible, currently schools are able to seek endorsement for DGR status for building, building maintenance and library funds.  Donations to only these endorsed funds are tax deductible.  Schools, as fundamental learning institutions, must be able to respond to changing demands.  Donations to any other funds eg a fund set up to purchase a school bus or to purchase computers for a technology centre, or for drama or musical purposes etc will not be tax deductible under current provisions.  Scholarship funds and student relief funds are likewise unrecognised as deductible purposes for schools.  

Universities (and TAFEs) are set up as are schools for the purpose of advancement of education for the public benefit and like government schools, have their main source of funding from government.  Government schools would clearly benefit if the categories of donor deductible purposes were substantially broadened to recognise the modern needs of schools.


