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INTRODUCTION

The AHA represents the interests of approximately 7500 hotels throughout Australia on a Federal, State and Local level. It is estimated that approximately 250,000 are employed in the hotel sector in Australia.

The Government’s inquiry into definitional issues relating to charitable, religious and community service not-for-profit organisations is fully supported by the Australian Hotels Association.  

The AHA fully supports bona-fide organisations which receive taxation concessions based on those organisations being able to show that their operations each year are parallel with the objectives or purposes for which they were originally formed.

DEFINITIONAL PROBLEMS

Fundamental to the definitional problem of charities and related organisations is the necessity to ensure that key criteria and tests are embedded in the generic and specific definitions. 

For example, in the Income Tax Assessment Act 1997, the definitions of various exempt entities is embodied in “ special conditions” legislation in Section 50-70 which states:

“ An entity covered by item 1.7,2.1,4.1, 9.1 or 9.2 is not exempt from tax unless the entity is a society, association or club that is not carried on for the purpose of profit or gain of its individual members and that:

(a) has a physical presence in Australia and, to that extent, incurs its expenditure and pursues its objectives principally in Australia; or

(b) is a society, association or club which is referred to in a table in Subdivision 30-B; or

(c) is a prescribed society, association or club which is located outside Australia and is exempt from income tax in the country in which it is resident.”

The AHA submits that such conditions do not prescribe sufficient tests to ensure that organisations satisfy a “sole purpose test “ each year. 

For example, the regulation and taxation of superannuation funds is predicated on the “sole purpose test” being satisfied each year in order to protect the future pensions of its members.  Public access to the database of complying superannuation funds is available through the Australian Prudential Regulation Authority (APRA)

COMMERCIAL AND NON- COMMERCIAL ACTIVITIES 

Because of government subsidy constraints and in order to provide sheltered workshops for many of their members, many charitable institutions conduct “commercial” operations such as soup kitchens, second-hand shops, aged care facilities and Christmas promotions.  We are aware that these activities enhance and materially assist the viability of those organisations.

We do not believe that the Government should legislate to deter such operations which contribute to achieving the objectives of the organisations.  We are aware, however, that “commercial operations” have been under scrutiny by both Federal and State Governments.

In the context of sporting and community clubs, a clear distinction is required between “commercial” and “non-commercial“ activities. Clubs which are set up for sporting or community purposes should be required to undergo a compliance test, on an annual basis, in order to obtain taxation and government concessions.       

Such a compliance test could include:

(a) Audited financial statements 

(b) An operations report setting out the activities of the organisation for the year

(c) Disclosure of revenue and capital expenditure in achieving the original objectives of the organisation.

(d) Where current operations of the organisation differ from the original objectives, a mandatory community donation of say 4% of gross revenue should be made by the organisation to registered charities and community organisations

For ease of compliance, all organisations could report to a Federal regulatory body and test (c) could be made mandatory for organisations with a turnover of over $1,000,000 (including net gaming income) annually.

The specific area which concerns the AHA is that of gambling operations undertaken by sporting and community clubs. The concept of “mutuality“ in respect of the taxation of such “commercial” clubs has distorted the equitable application of the taxation of charities and related organisations.

The 1999 Productivity Commission Report into Australia’s Gambling Industries stated at 20.25:

“ . . . the Commission considers the exemption of club mutual income from tax, combined with the inability to distribute surpluses to members, has the potential to result in excessive capital allocation in club facilities and other investments”.

In line with this expressed concern, the report concluded that the taxation of gaming revenue should be increased in the interests of the wider community.

SUMMARY

The AHA notes that the terms of reference of the Inquiry do not include a taxation analysis.  Nevertheless, the issues of definition and taxation are directly linked.  So much of the definition of charities and related organisations is since included in taxation legislation.

AHA members are at a great disadvantage competing with the large clubs, which, in many cases, are conducting massive commercial operations with the added advantage of government concessions through the utilization of an unfair definition regime. 

 The AHA submits the following propositions:

(a) A Federal registry be set up to monitor each charity and related organisation on an annual basis

(b) Each registered body be identified  to include the following;

· Religious institution

· Public benevolent institution

· Scientific or educational institution

· Public or community organisation

· Employer or trade union group 

· Charity

· Sporting or cultural group

(c) An annual compliance regime be instituted to assess the viability of each organisation, the extent and impact of its commercial activities and an assessment of extent of expenditure in pursuing its prime objectives and direct community support.


