HON DEAN BROWN MP

Minister for Human Services

45 Pirie Street Adelaide 5000 South Australia

GPO Box 2555 Adelaide 5001 DX 273

Telephone (08) 8207 1855 * Facsimile (08) 8207 1950

Email:  Minister.HumanServices@saugov.sa.gov. an

DHS 00/5455

DHS 00/6005

February 2001

The Hon I F Sheppard AO QC 
Chairman, Inquiry into the Definition of Charities 
   and Related Organisations 
C/ The Treasury 
Parkes Place 
PARKES ACT 2600

Dear Mr Sheppard

Thank you for your invitation to make a submission to the Inquiry into the Definition of Charities and Related Organisations. While the South Australian Government will not be making a fall submission, the Inquiry raises a number of issues that are addressed in this letter.

The Human Services portfolio in South Australia has a direct interest in the Inquiry because there are a significant number of health service and hospital entities within the portfolio that are defined as public benevolent institutions (PBIs). In addition, the portfolio funds numerous non‑government not‑for‑profit organisations to provide a wide range of services to the South Australian community.

While it is clear that the terms of reference restrict the review only to a consideration of definitional issues and do not extend to address policy issues associated with the way in which these definitions are used in the application of tax legislation, it is important to note contextually that it is usually in the application of the definitions that the definitional issues become tangible.

For instance, the health and hospital organisations within the Human Services portfolio as PBIs benefit from the preferential tax treatment this status confers on the organisations and their employees. Any definitional change recognised by the Commonwealth in the application of tax policy could have a significant financial impact on them. Similarly, any definitional change, which affected the taxable status of not‑for‑profit community organisations, could affect their funding requirements for a given level of service delivery.

The recent reforms to the tax system, both the introduction of the New Tax System and the changes to FBT, generated considerable concern around these issues.
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There are a number of specific examples which could be related in this regard. Suffice to say that the nexus between the definitions and the entitlements these definitions confer is a very close one. It is this nexus which is often of primary interest because it is precisely this which makes the definitional issues of importance to the financial capacity of the organisations concerned.

In relation to the definitional issues that the Inquiry will consider, the terms of reference requires the Committee to examine 'any current definition set out in legislation (Commonwealth or State), common law or popular usage, including the continuing relevance of the 'public benevolent institution' definition'. In examining these definitions, the Committee is to have regard to 'the attributes, purpose and behaviour of such organisations in light of current social expectations and experiences'.

Human Services

The South Australian Human Services portfolio has responsibility for the delivery of public health and hospital services across the State. These health services are generally provided by organisations incorporated under the South Australian Health Commission (SAHC) Act 1976. They are predominantly grant‑funded by the State Government, although some revenues are generated from private patients and donations. These organisations vary in size and complexity and include large metropolitan hospitals and regional health services, which generally include both hospital and other health services as well as smaller community health services such as those which provide support to the Aboriginal community.

Regardless of size or complexity, these organisations:
•
are non‑profit;

•
have been established and are carried on for the direct relief of sickness suffering and distress;

•
relieve conditions which arouse pity and compassion within the community;

•
do not have the purpose of private gain for particular persons; and

•
provide direct relief for the benefit of a disadvantaged section or class of the public.

Therefore, these organisations clearly fulfil the characteristics of PBIs and also share central attributes with those which are defined to apply to charities and religious organisations. Like these organisations, they exist for a public purpose and must meet high community expectations in regard to the support and assistance people expect of them in times of illness. This is evidenced by the frequent media interest and comment which revolves around the provision of public hospital and health services.

Given this congruence of attributes, the main issues are the clarity of the definition rather than whether it is, or is not, appropriate.
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State taxation legislation

There are also various references to charities in State taxation law. The relevant Acts and references are summarised in the table in Attachment 1.

Most of these Acts rely on the common law definitions of charitable organisations and/or public benevolent institutions. The main exception is the Collections for Charitable Purposes Act 1939, which holds its own definition of charitable purposes.

An important case in establishing the common law definition of charities in the application of State tax law is Commissioner for Special Purposes of Income Tax v Pemsel [1891] AC 531, wherein four categories of charity were identified as arising from the preamble to the Statute of Elizabeth 1601. Lord McNaghten held that:

"Charity in its legal sense comprises four principal divisions: trusts for the relief of poverty; trusts for the advancement of education; trusts for the advancement of religion; and trusts for other purposes beneficial to the community, not falling under any of the preceding heads "
The approach to be taken in determining whether a body has been established for a charitable purpose was laid down by Barwick CJ in Incorporated Council of Law reporting (Q.) v Federal Commissioner of Taxation [1967‑1971] 125 CLR 659, wherein His Honour said:

"In the long run, it seems to me, it is a matter of judgment whether the trust or purpose fairly falls within the equity, or as it is sometimes said, "within the spirit and intendment" of the preamble to the Charitable uses Act 1601 (Statute of Elizabeth 1601) ".
The common law must also be referred to when determining whether an organisation is a PBI. In Perpetual Trustee Company Ltd v Federal Commissioner of Taxation (1931) 45 CLR 224 Stake J held that public benevolent institution means "an institution organised for the relief of poverty, sickness, destitution or helplessness", and Dixon J thought that the expression was intended to refer to organisations which "promote the relief of poverty, suffering, distress or misfortune".

In Australian Council of Social Service Inc v Commissioner of Pay‑roll Tax (1985) 1 NSWLR 567, Priestly JA held that:

"the word 'benevolent' in the composite phrase 'public benevolent institution' carries with it the idea of benevolence exercised towards a persons in need of benevolence, however manifested Benevolence in this sense seems to me to be quite a different concept from benevolence exercised at large and for the benefit of the community as a whole even if such benevolence results in the relief of or reduction in poverty and distress. Thus it seems to me that 'public benevolent institution' includes an institution which in a public way conducts itself benevolently towards those recognisably in need of benevolence but excludes an institution, which although concerned, in an abstract sense, with the relief of poverty and distress, manifests that concern by promotion of social welfare in the community generally ".
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Improving Definitional Clarity and Simplicity
Because of the reliance on a range of marginally different common law definitions there is a case to be put for capturing the essential attributes of the groups of organisations which fall with the definitional scope of the Review in order to simplify the application of the definitions, whatever that application may be. A legislative mechanism may well provide the best vehicle for achieving this.

Definitional simplification combined the central attributes of each of the current common law definitions into one comprehensive definition would reduce confusion and streamline the administration of policies (including tax policies) which do differentiate non‑profit organisations (government and non‑government) whose principal purpose is to provide a public benefit. This would provide a clear reference point for the organisations concerned and for the numerous pieces of tax legislation which currently require some interpretation often with reference to the common law.

In considering a uniform definition, there need not be any adherence to the term 'public benevolent institution' but equally there should be no reason why public organisations should not be defined as charities when the nature of their activities is fundamentally similar. In a sense this extends the 'level playing field' approach adopted in relation to many commercial activities.

Not‑for‑profit organisations operating for the public benefit do have an important and accepted role in Australian society. They are a particularly important part of the delivery of human services in South Australia and should continue to be recognised as such, whether they operate as government or non‑government organisations.
I trust this information will be of assistance.

Yours sincerely

HON DEAN BROWN MP

Minister for Human Services

Enc.
Attachment 1

Legislation
Issues relating to Charitable etc activities

Financial Institutions Duty Act
· Charitable organisations eligible to have a special

1983
account which is exempt from FID;


· The Act defines charitable organisation as "a body


established on a non-profit basis for charitable, religious,


educational or public benevolent purposes and includes


a trustee who holds property on behalf of such a body".

Collections for Charitable
The Act defines charitable purposes to mean:

Purposes Act 1939
· The affording of relief to diseased, disabled, sick, infirm,


incurable , poor, destitute, helpless, or unemployed


persons, or to the dependents of any such persons;


· The relief of distress occasioned by war, whether


occasioned in South Australia or elsewhere;


· The affording of relief, assistance, or support to persons


who are or have been members of the armed forces of


Australia or to the dependents of any such persons; and


· The provision of welfare services for animals

Debits Tax Act 1994
· Debits made in relation to a transaction carried out by a


public benevolent or a religious institution are exempt


from debits tax


· The Act does not provide a definition of public


benevolent or religious institution and the common law


must be relied upon.

Gift Duty Act 1968
· Gift duty is not payable in respect of a gift to, or for the


benefit of, an institution, organisation or body of persons


for the sole or predominant purpose of the relief of


poverty, the advancement of religion, sjience or


education in Australia, or a benevolent institution or


benevolent society formed and operating in Australia.


· The Act provides no definition of benevolent institution


or society therefore the common law must be relied


upon.

Land Tax Act 1936
· Land used solely for religious purposes, or that is owned


by an association that is established for a charitable,


educational, benevolent, religious or philanthropic


purposes, is exempt from land tax.


· The Act does not provide a definition of charitable or


benevolent therefore the common law is relied upon

Pay-roll Tax Act 19 71
· Payroll tax is not levied on wages paid or payable by a


religious institution or a public benevolent institution;


· The Act does not provide a definition of public


benevolent institution therefore the common law must


be relied upon.
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Stamp Duties Act 1923
· Cheque duty - a cheque form issued by a financial


institution in respect of an account held with the


financial institution by or on behalf of a body


established for a charitable, educational, benevolent,


religious or philanthropic purpose, will be exempt from


cheque duty.


· A voluntary disposition of property that is wholly for


charitable or religious purposes will not be deemed to be.


a conveyance operating as a voluntary disposition inter


vivos therefore, ad valorem stamp duty will not be


charged.


· The Act does not provide a definition of charitable or


benevolent purpose therefore, the common law is relied


upon.

Succession Duties Act 1929
· Any property devised, bequeathed or passing under any


non-testamentary disposition for the sole or predominant


purpose of religion in the State or to a benevolent


institution or benevolent society in the State, shall not be


chargeable with duty;


· The Act does not provide a definition of benevolent


institution therefore, the common law is relied upon.

Emergency Services Funding
· The Governor may make regulations for a remission or

Act 1998
remissions in respect of one or both of the levies, or part


of one or both of the levies, for the benefit of charitable


organisations;


· The Act does not provide a definition of charitable


organisation therefore, the common law is relied upon
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