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Executive Summary

The Department of Employment, Workplace Relations and Small Business deals with charitable, religious and community service not-for-profit organisations primarily in relation to employment programmes and services.  The Department contracts these organisations to provide labour market assistance to job seekers.  The Department has contracted out the delivery of employment services to a number of sectors including charity, religious, community and not-for-profit organisations.

The Department applies definitions of charity, community service or not for profit organisations in the case of several programmes where the Department seeks to limit contracting out of services to not‑for‑profit organisations.  For example, contracts for projects under Work for the Dole, Area Consultative Committees, and Regional Assistance Programmes are made available to not‑for‑profit organisations only (including charities and community organisations).

In the case of Job Network, contracts can be contested by organisations regardless of their organisational type.  For the purposes of the Department’s assessing financial viability, tendering organisations are asked to identify their organisational type.

The current definitions of charitable and related organisations used in common law and in legislation do not have a direct impact on the Department and, thus, any changes to the official definition are likely to have a limited impact on the Department’s business.  

It appears that there may be inconsistencies in the granting of charitable status to organisations under the Income Tax Assessment Act 1997.  The Department supports the concept of consistency in the definition of charities and related organisations.  It would support the publication of clearly defined criteria which prospective charitable organisation(s) had to meet.  The Department would welcome consultation before any changes to official definitions are made.

The Department does not believe that the Terms of Reference for the Inquiry into the definition of charities and related organisations encompasses investigation into business activities in delivering Government services.  Accordingly, the Department has not discussed these issues in its submission.
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Introduction

The Department of Employment, Workplace Relations and Small Business (DEWRSB) administers several programmes that aim to provide an efficient and equitable labour market that links people to jobs and assist individuals in the transition from welfare to work.  Under these programmes, the Department contracts, amongst others, charitable, religious and community service not‑for‑profit organisations.  The Department therefore has an interest in the way these organisations are officially defined in law, both in common law and in legislation.

This submission describes the relationship between the Department and charitable organisations and the definitions of charity and related organisations used by the Department in managing employment programmes and services.

Business with Charitable and Related Organisations

Job Network <http://www.jobnetwork.gov.au/>
Job Network is a national network of around 200 private, community and government organisations contracted by the Department of Employment, Workplace Relations and Small Business to provide employment services. 

In their tenders for the current Job Network contracts (which commenced in February 2000), approximately half of the organisations that won contracts identified themselves as charity, community or not for profit organisations.  These organisations hold a market share of approximately one half of Job Network business.

Work for the Dole <http://www.dewrsb.gov.au/wfd/>
The purpose of the Work for the Dole programme is to provide useful work experience to unemployed people through projects that benefit the community, rather than benefiting private or commercial entities.  To ensure no paid workers are displaced, only not-for-profit organisations can sponsor Work for the Dole projects.  Private and commercial organisations are precluded from becoming sponsors.

Regional Assistance Programme (RAP) <http://www.dewrsb.gov.au/employment/programmesAndServices/rap/>
The Regional Assistance Programme (RAP) provides seed funding for innovative, quality projects of value to the community to boost business growth and create sustainable jobs.  RAP funding is also available for projects that improve the skills base of a region or assist disadvantaged groups in the community such as indigenous people to obtain employment.

The RAP guidelines state that, "Project proponents will usually be not-for-profit organisations. In limited circumstances the ACC itself may be the project proponent."

Area Consultative Committee Network (ACCs) <http://www.acc.gov.au/>
The Department funds the operation of a national network of Area Consultative Committees (ACCs) under the Regional Assistance Programme.  There are currently 56 ACCs across Australia serving rural, regional, remote and metropolitan communities.  The national network effectively covers the whole of Australia.  

Area Consultative Committees are established as non-profit, community-based organisations independently incorporated under relevant State and Territory incorporation legislation.

Dairy Regional Assistance Programme (Dairy RAP) <<http://www.acc.gov.au/DairyRAP/>>
Dairy RAP commenced on 1 July 2000 and is part of the Commonwealth Government’s Dairy Industry Adjustment Package to dairy farmers and their communities following the deregulation of the dairy industry.

The programme provides funding for projects that will assist dairy-dependent communities affected by deregulation.  Dairy RAP generates employment solutions by supporting business investment, assists in community infrastructure development and provides community access to training and counselling services. 

Dairy RAP funding is available to both not-for-profit organisations and commercial enterprises.

Community Support Programme (CSP) <http://www.dewrsb.gov.au/employment/programmesAndServices/communitySupportProgram/>
The Community Support programme (CSP) is intended to assist job seekers who are not ready to participate in Intensive Assistance in Job Network due to having serious and/or numerous barriers to gaining employment.

Contracts under the CSP are delivered by private, community and public sector organisations selected and contracted through a competitive tender process.

Return to Work (RTW) <http://www.dewrsb.gov.au/employment/programmesAndServices/returnToWork/>
Return to Work (RTW) is a voluntary programme that provides assistance to people seeking to re-enter the workforce after an absence of two or more years due to their roles as care givers of children, or as carers of those with a disability, frail aged or chronically ill.

Contracts under the RTW programme are also awarded as the result of a competitive tendering process.  All entities are able to tender for these contracts.

How the Department Defines Charitable, Religious and Community Service Not-for-Profit Organisations

Overview

In managing its employment services and programmes, the Department does not utilise one single definition of charitable and related organisations.  In the case of Job Network, the largest employment programme, organisation type is not a criterion for selecting contractors.  In the case of other Departmental programmes, the Department takes into account whether an organisation is a charitable or related organisation in order to restrict eligibility to the not for profit sector.

Job Network

Tenders for Job Network have been conducted in accordance with the Commonwealth Government’s Competitive Neutrality policy, which requires that all competition between in-house and external tenderers is fair, and that assessments of relative performance against the evaluation criteria for tenders are made on the same basis.  Under both Employment Services tenders conducted to date all tenderers, regardless of their organisational type (i.e. private, public and community/charitable organisations), were assessed against the same criteria.

Tenderers were asked to describe their organisational type.  The options presented to them under this question include: Aboriginal corporation established under Aboriginal Councils and Associations Act 1976, Partnership, Proprietary company, Public company, An Australian Stock Exchange listed company, Company limited by guarantee, Government Agency, (Commonwealth/ State/ Local), Commonwealth/ State owned corporation, Incorporated Association, Unincorporated Association, Registered Charity, Sole trader, Trust/Unit Trust and Union (recognised under Industrial Legislation).  Tenderers were also given the opportunity to describe themselves differently from any of the list of options presented.  Some organisations identified themselves as belonging to more than one category.  The Department requested information on the organisational type of entities in order to assess a tenderer’s financial viability so as to minimise risks to the Government in any resultant contract.  

The Department notes that while many of these tenderers self-classified their organisational type as “not‑for‑profit” or “charitable”, not all of these organisations are endorsed as charitable for tax purposes.  In preparing this submission, the Department ascertained that approximately one third of organisations contracted as Job Network members were endorsed by the Australian Tax Office as Deductible Gift Recipients meaning that gifts to those organisations are tax exempt.  However, such registration is not confirmation that an organisation is a charity.

The Department holds no statistical break down on whether the Job Network members are religious, charitable, public benevolent institutions or not‑for‑profit community service organisations.  

Work for the Dole

The definition of ‘not-for-profit organisations’ that is currently used to determine the eligibility of sponsor organisations for the Work for the Dole programme is broad.  It includes charities, church and religious groups, local community associations and service organisations, and local, State and Commonwealth Government organisations that can demonstrate that their proposed projects will provide benefits to the local community.

For future Work for the Dole programme activities, the Department wishes to retain the diversity of organisations included in this comprehensive definition.  However, being as broad as it is, the definition has occasionally caused confusion with respect to some types of organisations which were not intended to be included as Work for the Dole programme sponsors, but are not specifically excluded in the definition. 

To clarify the eligibility criteria for Work for the Dole sponsor organisations the Department is considering adopting a definition similar to that used for ‘community service not-for-profit organisations’ in Commonwealth tax legislation, as outlined in the Inquiry’s issues paper on page 12, paragraphs 27, 30 and 31.  

For the Work for the Dole programme, the Department would want to continue to use broad criteria encompassing charities and religious groups, local community associations and service organisations, and local, State and Commonwealth Government organisations proposing projects with community benefit.  There may also be some sporting clubs the Department would wish to include.  For instance, sporting clubs established for altruistic purposes to provide constructive activities to non-paying, disadvantaged participants who are otherwise unable to access such activities, rather than purely social and recreational activities for paying members, might be included.  Additionally, the Department would wish to investigate which organisations are considered to be ‘traditional service clubs’ and whether these are appropriate organisations to sponsor Work for the Dole activities.

Regional Assistance Programme Projects

Funding for RAP projects is aimed at not-for-profit organisations.  This includes co‑operatives, charity organisations, educational institutions, local councils, business enterprise centres, indigenous land councils, etc. A not‑for‑profit organisation may be incorporated as an association or incorporated as a company.  The Department requires that all project-funding recipients be incorporated and where there is any question as to the ‘profit-status’ of the organisation, the Department relies on an examination of its incorporation documents, including articles of association, and its taxation status. 

Area Consultative Committees

The Operational Funding Contract for 2000-2001 states in its preamble:

A. Area Consultative Committees (ACCs) are not-for-profit organisations comprised of business and community representatives.  ACCs are a vital link between the Commonwealth Government and the community.  ACCs build a partnership between government, business and the community to identify and foster opportunities for jobs growth, skills development and regional growth.

B. ACCs support, promote and disseminate information on Government policy initiatives for the benefit of their communities.  ACCs also provide feedback to the Government to enable effective review and informed refinement of policies and programmes. 

C.
a core function of ACCs is to identify and assist the development of applications for funding under the Regional Assistance Programme (RAP); and monitor the progress of projects that are funded under the RAP.  

The State and Territory legislation that each ACC incorporates under is the key basis for the maintenance of the non-profit status of these organisations and from time to time the Department has undertaken reviews of the incorporation documents and financial records of each ACC to ensure that this status is being maintained.   

Dairy RAP
Funding is available under Dairy RAP for both not for profit organisations and commercial enterprises.

For not for profit organisations the Department requires that recipients of Dairy RAP funding either to be associations incorporated under the Associations Incorporation Act of the relevant State or companies incorporated under Corporations Law.

If an organisation has applied for funding on the basis of being ‘not-for-profit’, and where a question arises as to the ‘profit-status’ of the particular organisation, the Department would rely on an examination of the organisations constitution to support their claim of ‘not for profit’ status.

Not-for-profit organisations are expected to demonstrate financial and other support, particularly from the private sector in their applications for Dairy RAP funding.  Proposals of $30,000 or more from not for profit organisations are required to have significant contributions from other sources, either cash or in-kind.

Implications if definitions of Charitable and related organisations are changed

Currently, the Department does not refer to official definitions of these organisations when it contracts them to provide services.  However, as noted above, in the case of the Work for the Dole programme, the Department is considering adopting a definition similar to that used for ‘community service not-for-profit organisations’ in Commonwealth tax legislation, as outlined in the inquiry’s issues paper on page 12, paragraphs 27, 30 and 31.  With this one exception, a change to the definition of charity and related organisations would not have a direct impact on the Department’s employment services and programmes.

Job Network

There is a view sometimes expressed to the Department that endorsed charitable organisations have a competitive advantage over other organisations due to the tax benefits they receive.  According to this view, charities with tax exemptions tendering for Job Network contracts enjoy a competitive advantage by virtue of being able to submit a lower priced bid in their tender.  

Under the Commonwealth’s Purchasing Guidelines, and consistent with Competitive Neutrality policy, all tenders are evaluated in the same way.  The Department does not investigate the reasons for lower priced bids or the specific circumstances surrounding any organisation submitting them.  The Department is not concerned about the tax status of any Job Network member; this is a matter for each organisation.  While Job Network members are required to have ABNs, no further information about their tax status is sought.

If changes to the way in which this sector is defined mean that some Job Network members who enjoy benefits as charitable or related organisations no longer receive those benefits, it is possible that these organisations might increase the price they bid for services in future tenders.  In theory, this could result in a change in the shares of Job Network business won by the public, private and community sectors.  It might also increase the price that the Department pays for Job Network services in some areas.  The Department is not able to quantify the impact of such as change; in respect of the former, however, it notes that there is no Government policy that predetermines these sectoral shares – they are simply the sum of the outcomes of the consideration of individual tenders in accordance with the tender process.  Also, price is only one factor considered when evaluating tenders and the quality of tenderers’ proposals are weighted at three times the price factor.  

The likelihood of there being a competitive advantage for charitable and related organisations is also lessened by the fact that less than half the Job Network members are self‑assessed as charitable or community service and that only about a third of Job Network members are endorsed for gift deductibility status.  However, as mentioned above, such registration is not confirmation that an organisation is a charity.

Work for the Dole

If a new definition of charitable and related organisations is embodied in legislation it may have an impact on the Work for the Dole program.  Depending on the change, a revised definition(s) might be used either in its entirety, or as a sub-set of the whole definitions the Department uses to assess eligibility for sponsorship under Work for the Dole.

RAP, ACCs and Dairy RAP

It is inconceivable that a definition of charities in legislation would exclude not-for-profit organisations.  Therefore, it is unlikely that these programmes, which rely on the not-for-profit status for the entities they cover, will be affected by any changes.

Other issues

In the administration of its programs, the Department is aware that some not‑for‑profit organisations claim to experience difficulties in obtaining gift deductibility status and charitable purpose status under the relevant provisions of the Income Tax Assessment Act 1997.  This appears to arise from the interpretation of the current definition of ‘charity’ under the Act.  The criteria and the way in which they are construed may not consistently take into account the attributes and purposes of the range of charitable entities in Australia.  For this reason, the Department supports the establishment of clearly defined criteria that prospective charitable organisation have to meet.

The Department also supports the establishment of an additional category that takes into account the merits of the purposes for which an organisation is established.  This would allow organisations that are public benevolent and charitable in purpose, but which do not strictly meet the requirements of the Income Tax Assessment Act 1997, to be granted gift deducibility status.  To avoid the need to modify this legislation, the Treasurer could declare these entities to have gift deducibility status.

The Department also suggests that it would be appropriate periodically to review entities to ensure that their status has not changed and that they are still able to receive the benefits of charitable, community service or not‑for‑profit status.
Conclusion

The current definition of charities and related organisations in common law and legislation has only a limited impact on programmes and services provided by the Department of Employment, Workplace Relations and Small Business. 

With the exception of Job Network, employment programmes and activities managed by the Department employ their own definitions of charitable, community or not‑for‑profit organisations.  

In the case of Work for the Dole, the Department considers it would be useful to have a clearer definition of ‘for-profit’ and ‘not-for-profit’ organisations with regard to service delivery, to ensure that only organisations that are genuinely not‑for‑profit are given that status.  A definition similar to that used in the Commonwealth tax legislation would assist in this regard. 

The Department supports the concept of consistency in the definition of charities and related organisations.  It is persuaded that there are inconsistencies in the granting of charitable status and would support the publication of clearly defined criteria which prospective charitable organisation(s) had to meet.  The Department would also support the introduction of legislation that clearly defines criteria that prospective charitable organisation have to meet.  It would welcome consultation before any changes to official definitions are made.

The Department also supports the establishment of an additional category that takes into account the merits of the purposes for which an organisation is established, allowing them to be granted, for example, gift deducibility status.

The Department also suggests that it would be appropriate periodically to review entities to ensure that their status has not changed and that they are still able to receive the benefits of charitable, community service or not‑for‑profit status.
The Department would welcome consultation with the Inquiry before any changes to official definitions are made.  The Department would welcome the opportunity to appear before any hearings the Inquiry holds.

The Department does not believe that the Terms of Reference for the Inquiry into the definition of charities and related organisations encompasses investigation into business activities in delivering Government services.  Accordingly, the Department has not discussed these issues in its submission.  
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