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Re: ATSIC submission to inquiry into definition of a charity

Attached you will find a copy of the ATSIC submission to the inquiry into the definition of a charity.  On behalf of ATSIC I would like to thank you for the opportunity to make comments in relation to this matter.

ATSIC is in agreement with the issues that have been raised by ACOSS and NCOSS. This submission therefore focuses on the major areas of significance and comments in relation to concerns of the Indigenous community.  

If further representations are required, ATSIC would look forward to making such personal representations to the inquiry.

Yours sincerely

Phil Donnelly

National Program Manager

18th January,  2001.
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SUBMISSION TO THE INQUIRY INTO THE DEFINITION OF CHARITIES AND CHARITABLE ORGANISATIONS

Aboriginal and Torres Strait Islander Commission 

18th January 2001
Introduction

Thank you for allowing us to make a contribution to this process of tackling the complex issue defining a charity and charitable organisations.  

ATSIC fully supports the submission made by ACOSS (Australian Council for Social Services). 

A definition needs to offer clear direction to legislators, the courts, the Australian Taxation Office, State revenue authorities, and charitable organisations and institutions themselves in interpreting a charitable organisation in a contemporary way.  This may very well be best addressed through the establishment of a Charity Commission similar in nature to that which was set up in England a number of years ago.

It does appear problematical that the organisation that is tasked with protecting the Government’s revenue base is the referee in relation to financial advantages that are offered to these organisations.  Similarly failure to provide taxation incentives to organisations on merit in relation to an organisation that has been publicly in opposition to the governments policy direction, may very well be seen as being ‘taught a lesson’.  This situation puts unwanted and unnecessary pressure on governments.  

A possible solution to the issue of who is the referee is to set up an independent body.  Such an independent body could take the form of an independent statutory body that is governed by members of the charity sector, and representatives from the states and federal government.  Effectively this will bring the sector into regulation by those that actually know the sector, the charities themselves.

ATSIC is fully aware of the pitfalls that exist from an arrangement where there is an independent statutory body working for a particular sector of the public.  ATSIC is at the same time fully aware of the advantages also.  The ability of being able to deal with the issues as issues within a statutory framework generally allows fir more focused outcomes. 

The current concessions available to charities come in three tiers.  The first is that of PBI.  The second is non PBI yet have donations tax deductibility, the third is that of other charities which receive varying tax concessions.

The current system is one that uses three tiers to gauge the level of support that is afforded to different charitable organisations.  ATSIC supports the continuation of there being a three tier system to classify charities.  It would be inappropriate to remove the lessons of evolutionary development which have brought about the current system. This is especially evident in light of the fact that some type of tiered system is generally speaking representative of the need of the sector.  

A tiered system enables a fair differential of concessions and deductions for the different types of charitable organizations that exist.  As is abundantly clear there remains significant difference between the charities that exist today.

ATSIC notes that during the productivity commission inquiry into the taxation arrangements of charities, a number of organisations submitted that it is non-sensical for organisations that are delivering relief to be classified as benevolent, yet those that are advocating or empowering people to help themselves are not considered benevolent.  

It is ATSIC’s view that any change to the definition needs to be inclusive of organisations that operate in the advocacy capacity.  Continued devolution of welfare services from government organisations into the hands of private contract providers, will see an inevitable need for advocacy and representative groups develop.  These groups now and increasingly will be a vital link in ensuring that people do not fall through safety nets.  These advocacy organisations need to be recognized.  This, ATSIC believes, could be the single most significant change that this inquiry could introduce.   

Having said that ATSIC is not in support of the broadening of the definition to include politically based or affiliated advocacy groups.  

Historical

Although the current system of definition is in desperate need of major overhaul, this is not to say that the work of many years of case law should be over turned.  The basic premise that a charity is of ‘altruism for the public good’ still remains.  However the environment that charities and other community organisations work within today is markedly different and continues to change since their inception in Australian Law.  

Australia is no exception to the fact that the world over social problems have become and continue to get more complex; our society is becoming less homogenous, and international problems increasingly touch many within our community.  This is often exacerbated by governments’ policies of fiscal restraint.

In response, the role of charities and benevolent institutions has changed considerably over the last few decades.  The new operating environment has in turn, drawn attention to the level of fairness that exists in granting the sanctuary of charity status to many organisations that are very much operating as commercial ventures within tax havens.

At the same time there are increasing numbers of organisations that operate as advocates for those that are disadvantaged, and who are not classified as charitable groups.  Considering the policy direction of the government is one of devolution of welfare tasks to the private and not-for-profit sector, the role of charities will even further increase. One of the things that will grow is the need for advocacy organisations to fulfill a role of scrutiny of service delivers.  Quite probably they will end up being responsible for the accountability of service providers to those needing the services.  

It needs to be made clear that this is quite prevalent in the Indigenous community.  As a result of the need to improve the living situation and standards for members of the community, there are many organisations that not only provide services directly to members of the community, but also provide on their behalf advocacy and representation service to many government bodies.  

It is evident that the agenda of the government is that of out-sourcing service delivery and the attached support functions.  This was evident in for example, the change to the employment services.  A number of services formerly provided by the CES, have not been continued, and community groups and organisations are being called upon to provide them.  

For Indigenous peoples it will see more of the essential services, infrastructure and community development programs delivered by the private sector.  This will increase the role of public sector bodies and community groups to critically scrutinise these processes.  

It is these community groups that will play an increasingly important role in ensuring that the needs of the people in terms of welfare services formerly delivered by government are met by the activities of the private sector.  

Because of the changing way in which services are delivered within the community, it is evident that the definition covering the service deliverers must change to enable those needs to be met.  

ATSIC is concerned that the existing definition is one that is limiting and complex.  It also fails to capture many Indigenous organisations especially those that play an all important role in relation to advocacy for people and their needs.  

Charitable Organisations

ATSIC agrees and supports the issues and recommendations raised by the ACOSS submission in relation to charitable organisations.  ATSIC does however have the following remarks to add.

There are concerns with the very narrow definition that defines charities only as those for the purpose of directly relieving sickness, poverty, suffering, distress, misfortune, destitution or helplessness.  This narrow definition is closely linked to that of the PBI, which does not include activities related to art, culture, marriage counselling, and contracts such as those for employment, and those for employing disabled people.  An exemption here would be needed.

There can be no denying the fact that change is occurring within the community.  As such there are many institutions that now exist for the purpose of delivering support to those that require it.  Also there are many organisations that operate projects that are designed with public benevolence in mind.  It is the belief of ATSIC that there will be increasing involvement by private organisations in community style projects.  Currently we fund a number of organisations that deliver such functions.  Consequently ATSIC believes that the definition of a charitable organisation needs to be able to apply to both the whole organisation, and also to activities within the organisation.  This may well be accomplished through the tiering of benefits to different levels of charitable organisations.

It would be significantly detrimental to our organisations if they were required to justify activity for activity that they meet the definition.  This level of paperwork would have a significant impact on organisations willing to come forward to undertake this work.  Considering the remote nature of many of our communities, actually getting organisations willing to undertake these activities is challenging enough without the added disincentives of having to justify each activity and the costs associated with those justifications.

Public Benevolent Institutions (PBI)

ATSIC agrees and supports the issues and recommendations raised by the ACOSS submission in relation to PBIs.  ATSIC does however have the following remarks to add.

It is difficult to justify having a separate definitions for PBIs and for other Charitable organisations.  This is especially true considering the inconsistencies that have emerged over past years.  PBIs were designed with the purpose of assisting disadvantaged peoples.  As such a new definition should reflect the fact that the existing one fails in places to capture organisations that do work in this area, allowing access to gift deductibility.  At the same time the definition covers other organisations that benefit those who are not disadvantaged.  

As a result of these issues ATSIC supports the recommendation 5 of ACOSS that Inquiry should consider the following change to the definition:

“a charitable organisation whose dominant purpose is to assist disadvantaged people.”

This is where “disadvantaged people” refers to those who have poverty, illness, disability, or a need for personal care.

Having said that the need is there and as such without rewriting the whole classification system, PBI must form part of the groupings.  It represents the most generous Tax concessions, and deductibility benefits, and as such should remain with the altered but more comprehensive definition.  PBI is set aside for the those most altruistic organisations.  

Other Community Organisations

ATSIC agrees and supports the issues and recommendations raised by the ACOSS submission in relation to other community organisations.  ATSIC does however have the following remarks to add.

The role of advocacy and its potential benefits to the Indigenous community are high.  We are fully supportive of the need for the inclusion of such advocacy organisations in the definition of either a charitable or other community organisation.  We support this recognising that making the distinction between political advocacy and issue advocacy will be difficult to define.  However it is our belief that it can be done and should be done.

Indigenous Organisations

There are few Indigenous organisations that fall into the category of PBI.  However there are a number of organisations that offer assistance to Indigenous peoples that are classified under the PBI category.  These organisations are vitally important to helping meet the shortfall in provision of basic living needs to our people.  A shortfall that is continuing to grow.

There are many Indigenous organisations that fall into the category of charitable organisations.  These need continued support.  

Other Comments

Finally it is important that there is alignment of the State and Federal definitions and the applications of this to their subsequent laws.  The concept of a body to oversee the operations of those within the charity industry is supported by ATSIC.  As part of this process ATSIC also supports the concept of the States having representation on this body.  ATSIC proposes that the board's make-up include a representative from ATSIC as the peak Indigenous body and with Indigenous people being the most disadvantaged within our community.

ATSIC would like to note that there has been continued frustration for many years, which continues today, in the coordination of State and Territory authorities with Federal bodies.  For this process to really offer a platform for which positive advancement can be built upon, the issue of coordination of the States and Territories with the Federal government should not be understated.

