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New South Wales



TREASURY

The Hon I F Sheppard AO, QC
Contact: Joan Cram
Chairman
Telephone: (02) 9228 4937

Inquiry into the Definition of
OurReference: TOO/2309
Charities and Related Organisations
C/‑ The Treasury

Parkes Place

PARKES ACT 2600

Dear Mr Sheppard,

Re: NSW Government Submission to the

Inquiry into the Definition of Charities and Related Organisations
I attach a copy of the New South Wales Government's submission into the above Inquiry.

In summary the submission points out that definitional issues cannot be considered in isolation from the legislative (particularly tax) and administrative environment within which charities and related organisations operate.

The submission also

•
raises concerns about the potential impact of any changes to the definition of "charity" as it relates to taxation policies, on both the Government and NGO charitable sectors, if tax concessions are narrowed.

•
calls for a consultation process for discussing proposed changes with State Governments to ensure that any consequential changes to tax concessions do not compromise existing community services and cultural facilities.

•
draws attention to the State legislation responsibilities for charities and the need to ensure a consistent approach to charitable organisations between Commonwealth and State legislation and administration.

•
identifies the inequitable treatment of Government and NGO charitable entities resulting from Commonwealth case law and administrative decision making.

•
questions the inconsistencies of ATO decisions about tax deductibility eligibility of organisations and the need for consistency of transparency in eligibility criteria.

For your information, I have also attached a copy of the NSW Social Directions Statement

February 2000 which underpins the NSW Government's goals for supporting people and

strengthening communities.

Should you wish to clarify any of the matters raised in the submission, please contact Joan Cram on phone 02 9228 4937.

Yours faithfully

John Pierce
Secretary
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Executive Summary

The current definition of charities and related organisations is problematic for the sector. However, this is in no way simply a Commonwealth issue. It has the potential to affect Governments at all levels. For the NSW Government, it is vital to our ability to address priority areas of need in our community.

Options for the future definition of charities and related organisations are of major concern to NSW for three reasons. First, the NSW Government provides significant amounts of funding to the sector; second, NSW Government entities operate across the broad spectrum of activities and services provided by charities and related organisations; third, the NSW Government also provides charities and related organisations with concessional tax treatment and has an interest in regulating charitable organisations and ensuring their proper administration.

While we accept that the Committee is not seeking submissions on taxation policy, NSW contends that the definitional issues cannot be considered in isolation from the legislative and administrative environment within which charities and related organisations are presently operating.

It is imperative that government agencies providing the same goods or services have access to the same tax treatment as non‑government entities operating in the sector. In clarifying the definition of charities and related organisations, the charitable activities of government agencies need to be recognised. Applying the principles of competitive neutrality would eliminate the detrimental treatment that many government agencies have received, especially since the introduction of the New Tax System.

The impact on non‑government agencies will also affect the NSW Government. While we support the Inquiry's objective of a single definition across all legislation, we believe that it is important that the current broad basis of the definition remain. Any attempt to reduce the base of the definition would reduce the number of eligible service providers in an already restricted market. It is important that any change to the treatment of charitable organisations by the Commonwealth recognises State Government responsibilities to ensure that operating arrangements for charitable organisations are not unduly complicated.

Consequently, there is a need for inter‑jurisdictional liaison to consider the options and map the way forward. NSW considers that a working party of Commonwealth and State/Territory representatives should be formed for this purpose.

1.0
NSW Government's interest in the Inquiry

The Prime Minister's media release highlighted the fact that charitable and related 'organisations play a vital role in our community and are pivotal members of the social coalition'. The activities of charitable and related organisations are equally vital and pivotal in this State's social and community environment. Options for the future definition of charities and related organisations are of major concern to NSW for three reasons.

First, the NSW Government provides significant amounts of funding to the sector to ensure appropriate goods and services are provided to address priority areas of need and to ensure the continued development of cultural and environmental activities. Funding is provided to government and non‑government entities. Over $1.3 billion was paid out to non‑profit institutions in the year ended June 2000. The legislative and administrative framework that will develop and its potential impact on the sector is therefore a matter of concern to us.

Second, NSW Government entities operate across the broad spectrum of activities and services provided by charities and related organisations. Their areas of involvement include childcare, disability services, family services, nursing homes, residential care, emergency services, health services, legal aid, arts and culture, education and indigenous services. In most of these areas they operate in contestable markets, competing for funding resources with non‑government entities, corporates and individuals providing the same goods or services.

In common with their non‑government counterparts, they receive certain levels of concessional tax treatment, which assists greatly in ensuring that funding is devoted to their charitable purposes. However, there are a number of areas where government providers are disadvantaged compared with their non‑government counterparts.

Third, the NSW Government also provides charities and related organisations with concessional tax treatment, for example the pay roll tax, stamp duty, and land tax legislation have concessional provisions. In addition, the State Government has an interest in regulating charitable organisations and ensuring their proper administration. The relevant legislation is the Charitable Fundraising Act 1991 administered by the Minister for Gaming and Racing and the Charitable Trusts Act 1993 administered by the NSW Attorney General. It is important that any changes to the treatment of charitable organisations by the Commonwealth recognise these State Government responsibilities to ensure that operating arrangements for charitable organisations are not unduly complicated.

From these three perspectives, the NSW Government has a vital concern in the Inquiry: in who is and who will continue to be in the community of organisations operating in the sector; and in the legislative and administrative framework that will follow as well as the purpose to which that framework will be put.

The current definition of charities and related organisations is problematic for the sector. However, this is in no way simply a Commonwealth issue. It has the potential to affect governments at all levels. For the NSW Government it is vital to our ability to provide support for those in need in our community.

1.1
What is at issue?

Major concerns for the NSW Government are:

(
to ensure the current level of support is maintained in areas such as health, disability, welfare and emergency services, arts and cultural development and community development 

(
the potential impact on non‑government organisations that rely upon government funding and their continuing ability to provide essential services to our communities 

(
applying the principles of competitive neutrality between providers of like services whether they are government or non‑government organisations 

(
the need for more consistent practice across the ATO in rulings on eligibility of charitable organisations for tax exemption entitlements 

(
the process for going forward following the inquiry and the important role of State Governments in developing policy in this area.

NSW contends that the definitional issues cannot be considered in isolation from the legislative and administrative environment within which charities and related organisations are presently operating. The interaction of definitions and the tax and associated consequences cannot be ignored.

A definition is merely a vehicle for specifying which organisations will receive entitlements. The words of a definition must consider what to include or exclude; whether purpose or activity is appropriate; or whether the whole or part of the organisation is charitable.

For all organisations operating in the charitable sector, including government entities, the relevance of the definition is in the implications of the taxation laws with regard to: 

· their ability to secure donations from the public ‑ without 'deductible gift recipient' status this source of funding is unlikely to be provided

· their ability to attract and retain suitably qualified staff ‑ the 'public benevolent institution' status provides more concessional treatment of salary packaging that enables these organisations to compete for resources

· their ability to provide their clients with GST‑free supplies where they are accepted as 'income tax exempt charities' and meet the conditions in S.38‑G of the GST legislation

We accept that the Committee is not seeking submissions on taxation policy. However, we believe it is imperative that the Committee understand the ramifications of any changes to the definition of "charity" particularly in terms of coverage, as it relates to taxation. While changes to definitions are not intended to be policy changes, it is possible that a policy change would result from a change in the definition. The impact on funding of any removal of tax concessions to funded organisations could result in significant loss of service provision.

In order that the Committee may fully understand the NSW Government's concerns, we have addressed the issue of taxation policy changes that would result from any definitional change where relevant throughout this paper.

2.0
Government entities as service providers

It is imperative that government agencies providing the same goods or services have access to the same tax treatment as non‑government entities operating in the sector. In clarifying the definition of charities and related organisations, the charitable activities of government agencies need to be recognised.
State Government agencies have a long history of providing charitable services to the community and an equally long history of receiving equitable tax treatment for those activities that fall within the generally accepted legislative definitions of "charity".

Under the Income Tax Assessment Act 1997, the categories of organisations eligible for Deductible Gift Recipient and Income Tax Exempt Charity status are specified through various sub‑sections of Division 30 and Division 50 respectively. NSW Government agencies fit within most of these categories and until recently were eligible for the relevant status.

For example, many government and independent not‑for‑profit organisations operate in the arts and culture sector. Any change to the availability of tax concessions or public support would be detrimental to their on‑going viability. Greater philanthropic support of the arts is an initiative being promoted by the Prime Minister. The Committee is therefore urged to understand the adverse impact of any change that would undermine funding sources from the public for this sector.

Particularly in the welfare and disability services areas, government organisations have been denied a relevant status. This category results in anomalous treatment and is inconsistent with case law in the same area.

For example, for our major welfare services provider, the only category available for Deductible Gift Recipient status is that of Public Benevolent Institution. This agency provides children's services, disability services, disaster welfare, family support, respite care, refuges and care and protection of children. The nature of their activities attracts a reasonable amount in public donations each year for their service provision areas. For the most part, the activities of this agency would meet the defined requirements to be charitable. However, as a government agency they are not perceived as a Public Benevolent Institution.

They are providing the same goods or services as their private sector counterparts; they are facing the same competitive tendering and contractual processes; they are subject to the same monitoring and accountability; but they are treated differently.

2.1
Problems with current definitions

Case law developments and administrative practice have discriminated against government agencies that undertake charitable activities. The Issues Paper indicates that a key part of the Inquiry's task is to examine whether definitions that have been developed through the courts are appropriate. We contend that the exclusion of government agencies through court developed definitions is not appropriate where they otherwise meet the same criteria as other organisations in the sector.

NSW considers this to be an unwarranted extension of the findings of the Court1. This view of the ATO is reflected in the design of the application forms, which consequently discriminate against government entities' attaining either status.

Neither of these registration options relates to applying for Public Benevolent Institution status. Therefore the definition of Public Benevolent Institution should not be used to screen applicants for Income Tax Exempt Charity or Deductible Gift Recipient status.

For State Government entities operating in the sector, the implementation of the GST has been a significant cost and has thrust them into a major tax regime for the first time. However, the most perplexing aspect of all this has been the differing treatment of State Government agencies by the Australian Taxation Office.

The major changes to systems and procedures initiated by State Government agencies as part of their GST preparations do not address certain organisational documentation used by the ATO to judge agencies' eligibility for the more concessional tax status of Public Benevolent Institution. Having an historical tax‑exempt status, government entities had no reason to 'fine tune' their establishing documents to be 'tax effective'. Funding issues were more relevant.

Government agencies did not foresee the way in which the implementation of GST was to trigger a fundamental review of other tax statuses. It is therefore important that options proposed by the Committee provide a clear statement of the criteria to be met, and accommodate a restatement of relevant documentation where necessary.

2.3
Competitive Neutrality

For some time, State Government business enterprises have been subject to the principles of 'competitive neutrality' so that privately owned businesses can compete with those owned by Government on an equal footing.

However, where State Government entities operate in the charitable services sector, they have been discriminated against purely on the grounds of government ownership. Competitive neutrality is about removing advantages and disadvantages. Government agencies in the charitable sector have had their advantages, particularly in the field of taxation, removed. However, their disadvantages (especially in terms of lack of access to Income Tax Exempt Charity and Deductible Gift Recipient status) have been increased as a consequence of the introduction of the New Tax System.

Under the Intergovernmental Agreement on the Reform of Commonwealth‑State Financial Relations, State and Territory Governments agreed that the GST would apply to their activities on the same basis as for taxpayers generally. This further indication of State and Territory Governments' commitment to the principles of competitive neutrality contrasts sharply with the Commonwealth's lack of adherence to those same principles within the charitable sector.

Recommendation:

C.
It is imperative that the principles of competitive neutrality are recognised as the Committee is drafting its options.

1  Metropolitan Fire Brigades Board case cited on page 7.

3.0

Funded Services

Any changes in the coverage of the definition of charities and related organisations may have an impact on the level of service available to those in need, or may result in additional demands on government agencies. Therefore, the definition and treatment of non‑government organisations operating in the charitable sector also has an impact on State finances and services.

While there have been significant changes in demographic trends and support priorities within the sector, major changes have also occurred in the operational environment for welfare services. These services were originally developed and provided in a climate of privilege, benevolence and recipient passivity. For example, for people with disabilities, particularly intellectual and psychiatric disabilities, services were predominantly institutionally based, with a single provider responsible for a person's whole of life needs.

In contrast, in NSW current funding and service practice for people with disabilities is predicated on a rights based approach, where welfare recipients are pro‑active participants in determining their needs and selecting the supports and services necessary to enable them to live in the community. The attached NSW Social Justice Directions Statement demonstrates the NSW Government's approach to supporting people and strengthening communities. In both the health and disability services areas, strategic resource management occurs in a mixed economy of provision that includes government, non‑government and a small number of for‑profit providers who tender competitively to provide services.

For example, health services are provided to NSW citizens by both government and non‑government providers. The NSW Health System is a provider of direct health services. It also provides significant funds to non‑government organisations under competitive tender arrangements for health services not provided directly by NSW Health.

3.1
Problems with current definitions for funded organisations
Current definitions of charities and related organisations are out‑dated and not in accordance with current expectations or practice. Definitions, interpretations and applications vary across and within jurisdictions, which can result in confusion and inconsistencies. There are also complexities arising from the diverse nature of activities of both non‑ and for‑ profit organisations, and the fact that many activities have multiple purposes which are not necessarily or predominantly 'charitable'. In light of these issues, a review and revision of the definitions is welcome and timely.

We therefore support the Inquiry's objective of a single definition across all legislation. However, in saying that, we believe that it is important that the current broad basis of the definition remain. Any attempt to reduce the base of the definition would reduce the number of eligible service providers in an already restricted market. Particularly, smaller community organisations and key arts and cultural groups may disband or be critically threatened, if legislative changes create a regime that makes it too difficult to continue as a charitable service provider.

It is clear that a formal definition of charities and related organisations would be difficult to formulate in such a complex environment. Attempting to enhance clarity and consistency by tinkering at the edges of existing definitions may not be the appropriate response.

Any definitional reforms also need to recognize the operational changes implemented by providers to manage services within this changed environment. This includes the fact that activities may be undertaken for multiple purposes and that providers may undertake a mix of commercial and non‑commercial activities.

4.0
Scope and degree of charitable purpose

As indicated in the Issues Paper, methods of classifying organisations, activities or types of services, consistent with principles of simplicity, fairness and efficiency present significant issues in considering options for new definitions.

The terms of reference for the Inquiry ask whether charitable and related organisations should be wholly or partially charitable. The questions reflect changes in the funding environment for many organisations in the sector.

Charities and related organisations (including not‑for‑profit arts organisations) have multiple sources of funding, including government grants, donations from the public, investment income, user charges, commercial fund raising activities and partnerships with community or business organisations. All of this is augmented by taxation concessions and exemptions (available under the FBT, GST, ITAA, Land Tax, Pay Roll Tax legislation).

As demand increases for the services provided by charities and related organisations, their ability to generate adequate funding is continually challenged. The fact that charities are entering into profit making ventures to help fund their core activities is a reflection of the change in the market place with respect to competition for funding.

While NSW Government agencies fund providers for specific services and outcomes, many providers offer other services in support of their clients which they fund in a variety of ways. The Government is supportive of organisations pursuing and diversifying funding sources and engaging in a range of administrative and service delivery styles.

Where an organisation that is predominantly charitable or cultural pursues supplementary fund raising activities, defining the organisation as partially charitable could reduce the organisation's ability to raise independent funding. This would have an adverse effect on service provision, including arts and cultural developments. As mentioned in section 2 above, this mode of definition could also be contrary to the Federal Government's initiatives to support the performing arts sector.

Other organisations, including government agencies, undertake a diverse range of activities. In these cases, where the sole or predominant purpose of the organisation is not necessarily the charitable activities, there is an argument for applying an activity test to provide concessional treatment for those activities that meet the charitable criteria.

In addition, there is a need to recognise that service viability is a critical issue. For example, the NSW Government provided $5.5 million in service viability funding to alleviate cost pressures on Commonwealth State Disability Agreement and Health and Community Care services. The issue of viability of providers is affected by the limits to cost recovery through consumer contributions given the low‑income profile of many community service users.

Recommendation:

D.
The scope of any proposed definition should be:

‑
broad enough to encompass all viable entities that operate in the sector;

‑
flexible enough to allow sections of or whole organisations to qualify;

‑
provide sufficient clarity for entities to structure themselves 
appropriately;

‑
consistent with State Government legislative and administrative 
responsibilities; and

‑
provide for on‑going development and change within the sector.

5.0
The process for going forward

It has been recognised across a broad spectrum of the community that current definitions of charitable and related organisations and more particularly the inconsistencies in applying those definitions call for some action. At the same time, there is a general concern that any options for change may undermine the delivery of services to priority areas of need.

This is not simply a Commonwealth issue. It has the potential to affect governments at all levels. Accordingly, it is imperative that governments at all levels are involved in the process for going forward from this Inquiry.

State Governments have fundamental roles in the focus, performance and viability of many providers in the charitable and related sector. These roles include those of funding, granting concessions, licensing, regulating, and providing charitable services. While the Commonwealth may share many of these roles, it has a significant impact in the taxation arena.

It is important however that taxation implications are not the only focus in establishing priorities and ensuring the viability of the sector. While the Committee is required to provide options that should lead to legislative and administrative frameworks at the Commonwealth level, the way forward must accommodate the legislative and administrative frameworks for State Governments.

At the State level, the dominant issue is direct funding, which requires monitoring and accountability. Whereas, at the Commonwealth level, funding of charities is mainly through tax expenditures, which is not resource intensive. A more narrow definition would lead to increased demands on our service delivery infrastructure.

Consequently, there is a need for inter‑jurisdictional liaison to consider the options and map the way forward. NSW considers that a working party of Commonwealth and State/Territory representatives should be formed for this purpose.

Recommendation:

E.
Provision needs to be made for a coalition of Commonwealth and State Governments to consider the Committee's options and map the process for going forward.
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