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Kimberly Smith Partners

AUDITORS – ACCOUNTANTS – TAXATION ADVISORS

FINANCIAL PLANNERS - ELDERCARE

19 January 2001

The Hon Ian Sheppard AO QC

Chairman

Inquiry into the Definition of Charities and Related Organisations
Treasury Building, Parkes Place
PARKES ACT 2600

 

Dear Sir

Kimberly Smith Partners makes this submission to your Inquiry because of our interest and active involvement in the not for profit sector.  Our partners and staff serve as board members, honorary treasurers and financial advisors to a large number of charitable and community organisations.

Our firm and our associated accounting practices in other states are the appointed auditors of many state-based and national charitable organisations.  They also have substantial involvement with smaller NFP entities.  Their advice on technical matters such as taxation and Corporations Law compliance is highly regarded within the charities sector, drawing on their extensive knowledge and experience in both the commercial and public sectors.

Expand the Taxation Office Definition of “Charity”

The charitable sector in Australia makes a significant contribution to the well-being of our community – at increasing cost to the government.  Not only are grants and financial contributions worth billions provided to the sector by state and federal governments, but valuable taxation concessions are also granted to charitable institutions.

However, there is a need to expand the definition of what type of organisation can qualify as a ‘charitable institution’ for the purposes of Section 50 of the Income Tax Assessment Act.  This is because taxation authorities are increasingly inclined to restrict the organisations which fit the legal definition of charity to those which conform to their own or, at best, the common law definition of the term ‘charity’.

Proposal - How to Expand the Definitions

In our experience, the current interpretation of the types of entities which fall into the category of ‘charities’ is too restrictive.  

Statutory authorities such as the State Revenue Offices and the Australian Taxation Office regularly challenge nonprofit organisations which seek to qualify for various taxing exemptions and concessions under the heading of ‘charity’.  

These bodies are institutions which advance –

· Education

· Relief of poverty

· Religion

· Community service

We submit that it would be simpler to exempt all nonprofit organisations from income tax, provided the definition of ‘nonprofit’ follows the one proposed in the Policy Paper recently issued by CPA Australia –

“not-for-profit entity” means any entity in respect of which there is an absence of defined ownership interests that can be sold, transferred, or redeemed, or that convey entitlement to a share of a distribution of resources, including a residual distribution on liquidation of the entity.”

In support of this recommendation, we submit that –

(a) this proposal strengthens a fundamental principle of taxation in Australia – namely that only profits should be subject to income tax.  A nonprofit entity may have a surplus, but never a ‘profit’ or return on investment to its ‘owners’.;

(b) this proposal would save the government millions in costs of litigation, by departing from existing narrow definitions and broadening taxation concessions to all nonprofit organisations;

(c) This proposal would not be any cost to national revenue provided it is linked to the taxation proposal outlined in the following paragraph.

Proposal – The Taxation of Income of Charities

Provided that the above recommendation is accepted, the unrelated business income of nonprofit organisations in Australia should be subject to income tax.

We submit that some types of income received by charitable institutions should be taxed in the same way as commercial entities.  Such revenue would include profits arising from trading activities and from income from investments.   

Unless this proposal is accepted, it must otherwise be recognised that the taxation revenue foregone under such circumstances represents an undisclosed contribution by the government to the charitable sector.

We submit that these two proposals, taken together, represent fair, just and equitable treatment of nonprofit organisations in Australia.
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