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Dear Judge Sheppard: 

RE: INQUIRY INTO DEFINITION OF CHARITIES

Australasian Campus Union Managers Association (ACUMA) makes the following submission to the Inquiry into the Definition of Charities and Related Organisations.  

1.0
Summary

ACUMA considers the common law basis for definition of charities to have continuing relevance, and urges the inquiry to exercise caution in recommending any changes to this area of the law.    

2.0
Background on ACUMA

The Australasian Campus Union Managers Association (ACUMA) has broad national coverage of most aspects of the campus service industry including supplies of food, liquor, books, sporting facilities, retail goods, clubs, and social activities.  Our members also provide a range of more general student welfare services including pastoral care, student personal development, assistance with orientation to campus life, advocacy in cases of academic performance reviews, sporting scholarships, services to support and assist international students to adapt to studying in Australia, financial services, and housing placement/management services.  

ACUMA membership is largely drawn from the university sector but we also have as members a number of the campus service organisations within TAFE colleges and other post-secondary educational institutions.  In the university sector ACUMA’s membership covers more than 90 per cent of campuses nationally. 

ACUMA’s mission is to foster excellence in the management and practices of our member organisations.  At the association level we conduct conferences, workshops, and professional development courses as well as facilitating special interest groups under a range of headings such as food & beverage, liquor, retail buying, and student welfare.  In addition, we publish a semi-annual magazine and a monthly newsletter for our members.  

3.0
Characteristics of campus services organisations

Campus services organisations (CSOs) encompass student associations, sporting associations, student unions, guilds, clubs, societies and other services related bodies that are connected with the university and operate on the university campus
.    There are usually many different CSOs within any given university, and nationally there are in excess of several thousand
 discrete CSOs in the higher education sector.

CSOs provide services infrastructure that can typically include, but is not limited to: 

· Catering / refectory;

· Gymnasiums / sporting facilites; 

· Bookselling (both academic & general);

· Retailing / academic gown hire services; 

· Childcare centres;

· Entertainment / events; 

· Liquor / bar sales; 

· Conference trade & function catering;

· Publishing / broadcasting / media; 

· Funding / facilitating student representative bodies, clubs & societies;  

· Funding / facilitating artistic and cultural activities; 

· Student welfare / benefit activities, including: 

· Sports scholarships; 

· Personal development courses; 

· Career counselling; 

· Financial and taxation counseling;

· Part-time employment placements / jobs board; 

· Study skills and other short courses (e.g. first aid); 

· Emergency housing services;

· Loans to students under financial duress;

· Referrals to drug rehabilitation programs;

· Referrals to external health services;

· Referrals to professional counselling services;

· Assistance / counselling in domestic violence cases;

· Suicide prevention programs;

· AIDS awareness / safe sex programs.  

· Student advocacy in cases involving:

· Academic performance reviews; 

· Sexual harassment; 

· Access for disabled students; 

· Other special needs (e.g. international / part-time students).

In addition to the above activities, a small but growing number of campus services organisations make significant supplies of collegiate-style student housing and/or housing placement/management services.  

4.0
Legal structure of campus services organisations

Some CSOs are legally indistinguishable from the university body corporate, and in a legal sense it is the university that is providing the facilities to the students
.  These are typically cases where the CSO is:  

· not granted separate body corporate status by the Act establishing the university; and is

· not separately incorporated under provisions of any other law; and is

· controlled by the university.

Where CSOs can be legally distinguished from the university body corporate, there are a variety of circumstances and structures that apply.  

In the States of Western Australia and Queensland the university student guild is typically granted separate body corporate status by the Act establishing the university
.  In these cases the constitution of the guild typically contains formal objectives to further the aims objects
 and interests of the university, and to encourage guild members to participate in educational activities
.  

In the cases of the university student guilds in Western Australia and Queensland the university typically exercises, or alternatively has the right to exercise, control over the operations of the guild.  This control is normally achieved pursuant to statutory powers
 university council can or does exercise over the guild constitution or amendments thereto.  

In the cases of CSOs outside of Western Australia and Queensland, and where the CSOs can be legally distinguished from the university body corporate, there are some cases where the CSO is incorporated and there are other cases where the CSO is not incorporated.  In these cases the university may or may not exercise, or have the right to exercise, any form of legal control over the CSO.  Further, in these cases, within a single university the legal circumstances of the CSOs (whether incorporated and whether controlled in any way by the university) can vary.  Not all CSOs have formal constitutional objectives to act in support of education or in support of the educational objectives of the university.  

In summary, CSOs operate under a variety of different legal structures with a variety of different constitutional objectives.  Not all CSOs are controlled, in any legal sense, by the university at which they operate.  

5.0
Funding/income of CSOs

CSOs can typically receive funding/income from one or more of the following sources:

· membership fees from students;

· over-the-counter sales to the university community;

· grants from the university or from other CSOs;

In all states and territories except Western Australia, university students typically pay a compulsory general services fee (GSF) that is used in large part to provide funds in the form of grants or membership fees to CSOs.  In Western Australia, where state law provides for voluntary student unionism (VSU), there are no compulsory general services fees and membership of student guilds and other CSOs is voluntary.  

In addition to the above income sources, some campus services organisations seek to improve financial return on existing infrastructure by supplying some services to the general public on a full commercial return basis.  These “external” services are not restricted to the commercial conference/functions trade but can include things such as, for example, selling memberships to the general public for use of the guild gymnasium or swimming pool, sale of advertising, sponsorships
, and so on. 

Revenue generated from “external” services typically amounts to less than 10 per cent of total revenue and without this incremental revenue the fees charged to students for services would need to be increased.  
6.0
Charitable and other standing of CSOs

The vast majority of CSOs nationally are non-profits and either carry the requisite non-profit and dissolution clauses in their constitutions/articles of incorporation or are subject to legislation that requires they conform with these requirements.  

CSOs are almost all exempt from federal income tax, either because of specific provisions with which they comply under the Income Tax Assessment Act 1997 or more generally because they have applied for and received Income Tax Exempt Charity (ITEC) status from the Australian Taxation Office (ATO).

All university student guilds in Western Australia and in Queensland have recently applied for and received ITEC endorsements from the ATO.  In addition, a number of university student unions and other CSOs in states other than Western Australia and Queensland have recently applied for, and received, ITEC endorsement from the ATO.  

The Commissioner of Taxation has issued a public ruling
 stating that university sports organisations are charities for purposes of federal taxation law where they are “ .. integrated with the advancement of education in charitable education institutions”.  The ruling also states that student union bodies are charities if they are “ .. integrated in a particular university or college”.  

The Commissioner’s public ruling concerning the circumstances under which CSOs may qualify as charities is consistent with legal precedent on this matter in the United Kingdom
.  

It is rare for CSOs to seek endorsement from the ATO for deductible gift recipient (DGR) status, notwithstanding that a number of CSOs nationally would appear to be capable of qualifying for this status.  

A small number of CSOs nationally are public benevolent institutions (PBIs).  These are cases where the CSO concerned is a separate legal entity that deals exclusively with students in distress covering issues such as victims of domestic violence, homelessness / emergency housing, cases of financial duress / indigence, drug dependency, suicide prevention, and so on.   

Charitable, DGR, and PBI status, where held by CSOs, confers varying degrees of concession under federal taxes such as income tax, goods and services tax, and fringe benefits tax.  

In addition to having ITEC endorsement from the ATO, a number of CSOs also have charitable status for purposes of state and territory tax laws.  In many state jurisdictions, this provides concession under payroll, local government, and certain other taxes.  

7.0
Rationale for charitable status of CSOs

CSOs granted charitable status have, for the most part, relied on the advancement of education head of charity.  In isolated cases CSOs are also able to qualify under the relief of poverty/distress head of charity.

CSOs are an integral part of the higher education system.  They provide the bulk of the on-campus services infrastructure without which our universities would struggle to operate.  

There is a public benefit for all Australians in having a strong, vibrant and accessible higher education system.  The broad common law definition of charity presently fosters this public benefit by permitting CSOs that act in support of education to attain charitable status and consequent tax concessions.  

8.0
Rationale for continuing with the common law definition of charities

The current common law based definition of charities provides a known and effective framework that permits both state and federal taxation authorities, and CSOs, to determine CSO charitable status on a case-by-case basis.  

Although the current process of determining whether or not a particular CSO is eligible for charitable status can involve the CSO in some research and documentation or justification, this process must only be done once for any given entity.  The compliance cost of attaining charitable status tends to be a one-off cost rather than an on-going cost.  

Further, since charitable status presently applies at the entity level rather than the activity level, there are only modest compliance costs associated with deriving the various tax concessions that are available to charities. 

The present system of defining charities continues to be relevant to today’s environment (at least in so far as applicable to the higher education sector) and continues to serve the broader public interest.   Given also that the current system is not overly difficult for charities (in the higher education sector) and government to administer, there would appear to be little if any rationale for change.  

The higher education sector, in line with many others in the charitable and not-for-profit sector, has just come through a large systemic change in tax compliance arrangements as a result of introduction of the New Tax System.  There is little appetite in the higher education sector for further change in the near term, in their taxation arrangements as charities.

9.0
ACUMA concerns about potential changes to definition of charities

ACUMA has two concerns about any move to codify the definition of charities, namely: 

1) a codified definition may adopt a more narrow meaning of charity than presently afforded under common law – in particular codification might adopt a meaning that either restricts or excludes use of the education heading by CSOs and other organisations related to universities; 

2) codification may increase the compliance burdens associated with attaining charitable status, or may increase the compliance cost of deriving the taxation concessions presently available to charities.

10.0
Conclusion

The inquiry is urged to recommend the preservation of the common law basis for definition of charities. 

ACUMA is grateful for the opportunity to have made this submission.

Yours sincerely

Sue Singe

Executive Officer

ACUMA

� A small percentage of CSOs nationally are based off-campus.  





� There are large numbers (thousands) of quasi-autonomous small student clubs and societies, run by an elected committee of honorary student office bearers and oftentimes structured as unincorporated associations, within this count.  There are significantly fewer CSOs with any significant scale to their operations.  Nationally, there are estimated to be fewer than sixty (60) discrete CSOs that would have a turnover in excess of $5 million per annum.    





� See, for instance, section 7 of the University of Sydney Act 1989 (NSW), granting the university power to “ .. provide such facilities for its students as it considers desirable”.  





� See, for example, subsection 44(2) of the Curtin University of Technology Act 1966 (Western Australia).  See also, for example, subsection 33(2) of the University of Southern Queensland Act 1998 (Queensland). 





� The objects of a university typically include provision of education.  See, for example, subsection 5(a) of of the University of Southern Queensland Act 1998 (Queensland), wherein the university’s functions include one “ ... to provide education”.  





� See, for example, part 2, sections 2 & 3, of the Constitution of the University of Southern Queensland Student Guild.  





� See, for example, section 37 of the University of Southern Queensland Act 1998 (Queensland), wherein it states “ … the student guild must have a written constitution … each amendment of the constitution, must be submitted to council for its approval … the constitution or amendment has no effect until approved by council”.  See also, for example, subsection 44(4) of the Curtin University of Technology Act 1966 (Western Australia), authorizing the University Council to pass statutes “ … prescribing such other matters and things as are necessary or convenient for the effective exercise of the powers, duties and functions of the Student Guild”.  





� Aside from sponsorships, some CSOs receive non-monetary donations (e.g. works of art) from “external” entities from time to time.    





� ATO publication Charity Pack (ref: NAT3131) current as at April 2000, at page 49.  See also ATO publication Goods and Services Tax: the GST Rulings System GSTR 1999/1, at paragraph 11.





� Cairns, Elizabeth (1993): Charities: Law & Practice, London, Sweet & Maxwell, 2nd Ed, at page 7.  Commenting on the charitable status of universities .. “A students’ union will also be charitable if its primary purpose is to support the educational purposes of the university (citing Att.-Gen. V. Ross [1986] 1 W.L.R. 252.).  A union may publish a newspaper, hold debates and encourage clubs and societies, all of which are considered to promote the development of the mental and physical potential of the students. ..”.
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