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Executive Summary

The National Association for the Visual Arts (NAVA) welcomes the opportunity to make this submission to the Inquiry into the Definition of Charities and Related Organisations.
Currently, not‑for‑profit visual arts and craft organisations fit within the understanding of charities under common law in that they are non‑profit bodies with a sole or dominant purpose that is beneficial to the community.

Understanding the range of benefits gained by the community from arts and cultural activities, governments at all levels provide a variety of forms of subsidy for not‑for‑profit arts organisations including some forms of tax exemption for those listed on the Register of Cultural Organisations. The practical implication of the definition of arts organisations as charities is to entitle the organisations to special treatment under the tax regime.

NAVA recommends that the criteria for the recognition of arts organisations as community service not‑for‑profit organisations be carefully defined so as to remove any ambiguity and ensure their eligibility in relation to their status as "charities".

NAVA's primary concern is that in making any adjustments to the definitions, the government should ensure that the consequences do not impact adversely on not​for‑profit arts organisations and their precarious economic circumstances. Important is the continuation of at the least the same tax exemption entitlements as they currently enjoy.

It needs to be understood that to achieve a community benefit purpose from providing access to cultural experience, organisations often have to:

•
build the capacity of arts professional providers

•
ensure that community understanding is facilitated through interpretation and educational activities

•
provide appropriate environments and facilities

NAVA recommends that if the types of services provided were to be used as assessment criteria for whether or not a not‑for‑profit arts organisation is to be classified as a charity, this should be predicated on an understanding of the complex long term strategies used by these organisations to achieve their core purpose.

Expansion of the arts and cultural sector, increasing levels of demand for services and static levels of funding from governments for core operations are putting pressure on not‑for‑profit arts organisation to diversify their sources of income. This results in a shift in balance in the activities of these organisation. Of necessity they are taking on increasing amounts and types of income generating activity to raise funds to subsidise their core purpose. These may range from activities which are closely aligned to their core purpose to those which bear a tenuous relationship. However, where the income derived is used to subsidise the core purpose, the type of activity from which it is derived should have no bearing on the overall charity status of the organisation.
NAVA therefore recommends that the not‑for‑profit structure and core purpose of the organisation should be the defining factors in assessing its charity status not the nature of each activity undertaken.

1. Introduction

Increasingly around the world, governments are recognising the value of arts and cultural development in advancing the national interest and enriching the life of the community. For more that 25 years Australian governments at all levels have provided funding to the not‑for‑profit arts sector to support the essential role they play in providing cultural benefits to the community. These organisations are dedicated to ensuring that the community has access to the work of artists and that artists have the support they need to produce this work. Consistently studies in many parts of the world show that most arts organisations would have to radically compromise the quality and focus of their work if forced to have to survive by being subject to market forces without government support. For not‑for‑profit arts organisations, having charity status with its various forms of tax exemption, (including the ability to receive taxable donations) has provided an essential form of government support for their valuable work.

The National Association for the Visual Arts (NAVAO supports the need for clarification of the definition of charities which elucidates the eligibility of not‑for​profit arts and cultural organisation to be included. NAVA's primary concern is that in making any adjustments to the definitions, the government should ensure that the consequences do not impact adversely on not‑for‑profit arts organisations and their precarious economic circumstances.

2. NAVA as a Case Study

The National Association for the Visual Arts (NAVA) is the peak body representing and advancing the professional interests of the Australia visual arts and craft sector. The sector includes all visual and craft artists, other visual arts professionals (including curators, arts writers, educators, administrators), and visual arts and craft organisations. Most of the organisations would come under the definition of charities though a few would not (eg the commercial galleries).

Established as a not‑for‑profit organisation in 1983, NAVA has worked assiduously and successfully to improve public access to and appreciation of the visual arts and craft, the support mechanisms to facilitate the work of artists and other visual arts professionals and professionalism within the sector.

The organisation's core purpose has remained constant but increasingly it has had to generate income from a variety of sources to cope with changes which have taken place in government funding support and the rapid expansion of the sector. For 2001 it projects that about 50% of its core operational funding will come from the federal government and the rest from donations, membership fees, the sale of resource materials, etc. It is currently engaged in several major projects most of which are funded both directly and indirectly by federal and state governments through different channels to the value of about double its core funding from the federal government. It has tax exempt status and through its listing on the federal Department of Communications, Information Technology and the Arts (DOCITA)'s Register of Cultural Organisations, can receive tax deductible donations. These exemptions provides relief from the imposition of various forms of taxation which both preserves the value of NAVA's government support and attracts donations, some of which directly support the work of artists through small grant and scholarship schemes.

For NAVA, and indeed all of the not‑for‑profit organisations in the visual arts and craft sector, clarification would be welcomed of any ambiguities of definition which could jeopardise classification as a charity and therefore tax exempt status.

3. Existing Definitions of Charities and Related Organisations Relevant to the Arts

3.1 Existing Definitions

According to Clause 18 in the Issues Paper provided for guidance for the Charities inquiry, not‑for‑profit visual arts organisations fit within the understanding of charity under common law in that they are non‑profit bodies with a sole or dominant purpose that is charitable in a technical legal sense in that they have purposes beneficial to the community. This is predicated on the understanding that the experience of the visual arts is a beneficial activity. The reasons are listed under Section 4 below.

According to the Australian Tax Office in its Charity Pack ‑ A Taxation Guide for Charitable Institutions and Funds , charities are defined as follows:

Charities include most religious institutions, aged persons homes, homeless hostels, organisations relieving the special needs of people with disabilities and societies that promote the fine arts.

Within the charities definition, it provides further clarification with a description of non‑profit arts and cultural organisations:
Non‑profit entities that operate for the public benefit to advance the arts or educate the public in the arts are charities.

In relation to the arts, beyond this definition is the one devised by the ATO's Charities Consultative Committee in its Resolved Issues as at I July 2000 to expand on the description "other purposes beneficial to the community" as provided in the Statute of Elizabeth.

Charitable activities for other purposes that may be beneficial to the community include: ‑ providing community facilities such as a museum, library, hall, garden or fire service ‑ promoting art and culture such as through music and drama.

These affirmations of the inclusion of not‑for‑profit arts organisations in the definition of charities are essential but certain elaborations are needed in order to do away with any ambiguity.

3.2 Areas of Ambiguity:
3.2.1 Of importance is the need to clarify the necessity for various forms of lobbying and advocacy activities for the advancement of the arts sector as part of the legitimate spectrum of activities of any not‑for‑profit arts organisation. Within an increasingly competitive environment, lobbying and promotional activities are par for the course. The ATO accommodates this if an entity's purpose is otherwise charitable and this kind of activity contributes to the realisation of its aims.

3.2.2 There is also some ambiguity over the status of professional associations representing the interests of their members as part of their work. Despite this, several of these kinds of not‑for‑profit organisations are legitimately included on the Register of Cultural Organisations. Membership is a source of income, a means of consulting with and representing the needs of a constituency and a base on which to build the strength of the sector.

3.2.3 There are sound reasons to accommodate these types of activities within the definition of charities where overall their common purpose is to ensure the long term benefit derived by the public from gaining access to and/or participating in the visual arts and craft and where the visual arts and craft are being supported and promoted.

4. Benefits Provided to the Community by the Visual Arts and Craft Sector

As in all other sectors in the arts, the not‑for‑profit visual arts and craft organisations undertake a wide variety of activities designed to build the strength and professionalism of the people working in the sector, provide enhanced opportunities for audiences to engage with their work and promote the importance of this cultural sector within Australia and overseas.

Some of the main benefits derived from this work are:

•
the latest available statistics in 1996‑7 show the economic benefit of the arts in a contribution of $8.7 billion to Australia's gross industry product
•
participation by highly educated professionals in the relatively low paid (or unpaid) generation of Australia's cultural capital and the unpaid labour of the many thousands of volunteers. The number of artists and arts professionals was estimated in 1997 to be 80,000 while the number of people who participated in the arts was estimated at 15. 1 % of Australia's adult population ( 331,400 taking paid work only, 545,600 receiving payment for some work and 1.3 million receiving no payment)2
•
the sense of identity and pride of the community in Australia's cultural achievements was reported in a 1998 survey by the Melbourne Institute of Applied Economic and Social research where the arts rated third highest after sport and science and technology at 72%

•
arts education is valuable in its own right in enhancing people's life experience and teaching visual literacy, however, it also has been shown to contribute to enhancing students' general levels of academic achievement. Champions of Change a recent US study provides statistical evidence for this claim

•
the international profile gained by Australia through cultural achievement and differentiation in an increasingly globalised world. The importance of this has recently been affirmed in public statements by Australia's Foreign Minister Alexander Downer and in his establishment of the Australian International Cultural Council the flow‑on effect from the work of visual and craft artists influencing other industries. The arts are recognise as contributing to new development in IT, advertising, media, urban design, event design, cultural tourism, heritage interpretation, community cultural development, etc visual literacy in order to understand the meaning of visual signs in every aspect of life

0 enjoyment of the experience of visual excellence

0 participation in the pleasure of creative activity

* providing the visual documentation which forms part of our heritage

0 offering insight and understanding

0 providing a means of innovation and discovery

0 bringing about attitudinal. changes eg encouragement of public tolerance

5. Implications of Charity Classification

The classification of not‑for‑profit arts organisations as equivalent to other charities in their provision of public benefit is formalised through the definitions provided in common law and by the ATO and in some regard through conditions which must be met by any organisation applying for membership of DOCITA's Register of Cultural Organisations.
The practical implication of the definition of arts organisations as charities is to entitle the organisations to special treatment under federal and state tax legimes. This is de facto another form of government subsidy.

Charity status is used for several purposes to encourage private sector support and to protect arts organisations from the obviously undesirable situation of losing a proportion of their government subsidy. Exemptions are allowed: from income tax from certain applications of GST through allowing tax deductibility status for gifts above a value of $2, to encourage philanthropic gifting from private sector individuals and organisations for fringe benefits tax purposes, state payroll tax, rates, land tax and stamp duties etc under the wholesale sales tax regime it was possible for organisations to get sales tax exemptions for some education related material costs

'Guldberg, Hans Hoeg The Arts Economy 1968 ‑ 98 Three Decades of Growth in Australia, Australia Council 2000

2 ibid
Maintaining their charity status is of critical importance to the financial health of visual arts and craft non‑profit organisations in being able to attract donations, and to preserve the maximum value of earnings from all sources including government subsidy. For these organisations to have to pay taxes would mean that governments would be giving them money with one hand and taking it back with the other.

NAVA recommends that the criteria for the recognition of arts organisations as community service not‑for‑profit organisations be carefully defined so as to remove any ambiguity in relation to their status as "charities " preserving at the least the same tax exemption entitlements as they currently enjoy.

6. Changing Social and Economic Environment

The significant shifts in the social and economic environment which are impacting on visual arts and craft organisations are described below.

6.1 The sector has grown rapidly in the last few years with increasing levels of public interest in arts activities both as audiences and as participants. There are now many more professional practicing artists and other arts professionals active in the field, the number tripling in the twenty five years from 1971 to 19963.

6.2 Government funding at all levels is not keeping up with demand. This has resulted in visual arts organisations attempting to diversify their income sources. Organisations are becoming involved in an even wider variety of income generating activities across the full spectrum from initiatives closely tied with their mission to those which have the most tenuous of links to their core purpose.

6.3 There is a shift in emphasis of government funding from production to consumption with more resources being invested in researching the profiles and behaviours of audiences, purchasers and the community. The shift is away from investment in the creative work of artists, curators, arts writers and arts educators. These arts professionals are being pressured to undertake more income generating work at the expense of their creative research and development activities. The same pressures apply to organisations.
6.4 Government funding assistance for core activities has remained at roughly the same level over the last ten years4. The level is decreasing in real value for many medium to small visual arts and craft organisations. To try to keep pace with rapid change and development, this means that organisations are having to generate more income from other sources, usually through project funding, and to manage these projects with less staff and organisational resources. The challenge is to try to tie these projects as closely as possible to core activities, but this is a matter of degree depending on the terms and source of the funds.

6.5 There is also increasing pressure from government on organisations to generate specified proportional levels of income from other sources as a condition of eligibility for this government funding (the Australia Council expects a minimum of30% from its triennially funded clients to be found beyond Australia Council Boards and Funds 5).

6.6 New forms of accountability in relation to government grants have placed increased pressure on organisations to fulfil specified and agreed government determined targets. eg triennially funded organisations receiving support from the Australia Council have to sign a performance agreement against which the outcomes of their activities each year are measured. This means that organisations have less autonomy and are less able to respond to opportunities or needs as they arise.

3 ibid
4 Ibid
6.7 There is evidence of increasing government interest in stimulating arts philanthropy and sponsorship including:

• Prime Minister's public statements of encouragement,

• establishment of the Australian Business Arts Foundation

• limited scope tax incentive schemes Cultural Gifts program Cultural Bequests program 

• recognition and awards to the donors Sponsorship is one of the areas of activity where the resources and reputation of the arts organisation are traded for financial assistance. Sponsorship may be provided in exchange for providing access to space for other usages, allowing naming rights, allowing advertising in arts organisation publications etc, providing networking opportunities for the business sector within a prestigious environment, organising exclusive access special events etc. Relatively small amounts of sponsorship are attracted by any other than the major visual arts organisations. The middle and smaller scale organisations rely much more instead on self generated income and on donations.

6.8 Not for profit visual arts organisations have been adversely impacted by the new tax regime. Small organisations are being particularly hard hit by compliance requirements and loss of income resulting from having to absorb the cost of GST or falling rates of sales resulting from the increased price of memberships, resources and services through the addition of the GST. Many organisations have had sponsorship drop because input credits can only be claimed by sponsors on certain types of sponsorship ‑ those which can be classified as legitimate business expenses. Different forms of GST exemption are still being negotiated through public and private rulings from the ATO.
6.9 This pressure is resulting in a shift in balance in the activities of the public and private sector arts organisation with some public organisations; taking on increasing amounts and types of commercial activity to raise funds to subsidise their core business.

7. Options for Enhancing Existing Definitions

7.1 Types of Services provided by Arts Organisations
5 Support for the Arts Handbook, Australia Council 2000

Most not‑for‑profit visual arts and craft infrastructure bodies undertake a great variety of activities to ensure their own survival and the well being of the sector for which they provide services, resources and facilities. In building the strength of the arts sector, those organisations are ensuring that the public will gain the benefit of cultural experience resulting from the achievements of artists and those who provide other related services.

It needs to be understood that to achieve a community benefit purpose from providing access to cultural experience, organisations often have to:

•
build the capacity of arts professional providers

•
ensure that community understanding is facilitated through interpretation and educational activities

•
provide appropriate environments and facilities

Services provided can include:

Advocacy

Commissions

Conservation

Curatorship

Data collection and analysis

Employment

Expert Advice

Grants, prizes, scholarships, residencies

In‑kind and financial support to artists

Interpretation

Lobbying

Marketing

Networking

Partnerships, collaborations and alliances

Patronage

Presentation through exhibition and other means

Professional Development

Promotion and Media liaison

Public education

Publishing

Research and scholarship

Representation

Resource development and distribution

Sales of art works

Securing sponsorship and or philanthropy

Service provision

Teaching opportunities

Valuations and identification

NAVA recommends that if the types of services provided are to be used as assessment criteria for whether or not a not‑for‑profit arts organisation is to be classified as a charity, this should be predicated on an understanding of the complex fi long term strategies used by these organisations to achieve their core purpose.

7.2 Wholly or Partially Charitable

The overall consequence of the changes listed under Section 6 above is the increasing financial precariousness of most visual arts not‑for‑profit organisations which necessitates their generating a variety of types of income to subsidise their core purpose. Because of this precariousness, any adverse change to their taxation status could have very serious consequences.

In most not‑for‑profit visual arts and craft organisations a diversity of necessary inter‑related activities are undertaken, some of which can be indirect aimed at building capacities, reputation, the environment for artwork to be made and artists to survive, but with a core purpose of increasing community understanding of and respect for art and appreciation of the work of artists. It is often not obvious to anyone who is not involved in a particular industry how some activities serve the underlying purpose of the organisation. If judgements are to be made, then they would have to be made by industry peers. In this case this seems a time consuming and fallible method.

The charitable status of the organisations should be defined by their public benefit purpose. However it needs to be understood that to achieve this purpose, organisations often have to build the capacity of the arts professional providers, ensure that community access to cultural experience is facilitated through interpretation and education activities and cross‑subsidise to achieve necessary levels of support for the core activity. The scale and number of income generating activities must be regarded as irrelevant in judging whether not‑for‑profit arts organisations are wholly charities or not as long as this income is used to achieve their core public benefit purpose.

NAVA therefore recommends that the core purpose of the organisation should be the defining factor in assessing its charity status not the nature of each activity undertaken.

