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INQUIRY INTO THE DEFINITION OF CHARITABLE AND RELATED ORGANISATIONS – SUBMISSION BY THE DEPARTMENT OF COMMUNICATIONS, INFORMATION TECHNOLOGY AND THE ARTS (DCITA) IN RESPECT OF THE NON-PROFIT CULTURAL SECTOR

Executive Summary

DCITA’s submission provides information on the extent and nature of the non-profit cultural sector and its legitimate place within the provisions of the tax law benefiting “charitable and related” organisations – which we regard as encompassing both income tax exempt charity (ITEC) status and deductible gift recipient (DGR) status for the purposes of this Inquiry.  The application of the tax concessions to the cultural sector is considered,  viz income tax exemption, fringe benefits tax concessions, GST-free concessions, and gift deductibility, and their value acknowledged.

In relation to gift deductible status for the cultural sector, the submission describes the Register of Cultural Organisations (ROCO) and the Cultural Gifts Program administered in DCITA.  These mechanisms enable DCITA to monitor the extent and nature of donations to the cultural sector.  In addition, the ROCO provisions give DCITA a legislatively based role in assessing and reviewing gift deductible status.  In relation to ITEC status of cultural organisations, the recent requirement for ATO endorsement has assisted in addressing the need for clearer definitions and a consistent mechanism and associated criteria for assessment.  In DCITA’s view this could be further formalised through revision of the current legislative provisions in Division 50 of the ITAA 1997.

1.
INTRODUCTION

DCITA has a significant non-profit cultural sector within its client base, ranging from community-based arts groups and local theatre companies to major public museums and the major not-for-profit performing arts companies and orchestras.  The cultural purposes/activities of this sector are within the terms of “purposes beneficial to the community” in the common law definition of charities.  Many, if not most non-profit cultural organisations are eligible for the benefits of concessional tax treatment under Commonwealth tax law.  These concessions include income tax exempt status under Division 50 and gift deductible status under Division 30 of the Income Tax Assessment Act (ITAA) 1997.  Other associated benefits are Fringe Benefits Tax (FBT) concessions and concessions under the Goods and Services Tax (GST) Act 1999.  

DCITA is aware of the Australian Taxation Office’s (ATO’s) technical distinction between “charitable” status (by which is meant Income Tax Exempt Charity (ITEC) status) and “deductible gift recipient”(DGR) status, which is a separate legislative concept that doesn’t include mention of the word “charity”.  Nevertheless this submission assumes that the scope of the current Inquiry is not limited to a narrow technical concept of “charity”, but rather encompasses the broader concept of non-profit, community-good activity which the Government supports in various ways, and particularly through the tax system.  Thus, DCITA’s submission encompasses the full scope of Commonwealth tax concessions which flow to the non-profit cultural sector, including gift deductibility.  DCITA is aware that additional concessions may be available for “charitable and related organisations” in relation to State or local government taxes and charges – however this submission does not explore these.

The submission aims to provide information on the extent and nature of the non‑profit cultural sector and the policy basis for its current place within the broader sector encompassed by “charities and related organisations”.  The submission discusses the benefits for the cultural sector and the community of the sector’s inclusion in the “charitable” net – benefits which stem principally from tax concessions. 

The submission considers a number of issues relating to legislative frameworks in the tax law which provide for concessional treatment of the non-profit cultural sector. It also examines in detail the legislative and administrative mechanisms for gift deductible status of the cultural sector through entry on the Register of Cultural Organisations (ROCO), managed within DCITA, and through the allied Cultural Gifts Program which encourages gifts of cultural items to public museums, libraries and art galleries.  Statistical data on these programs are also supplied to demonstrate their success in meeting objectives, as well as the extent and nature of the gift deductible cultural sector. 

2.
GOVERNMENT SUPPORT FOR THE CULTURAL SECTOR – DIRECT AND INDIRECT

The Commonwealth Government’s cultural objectives are to promote access to, participation in and enjoyment of cultural activities by the public at large; to foster creativity, diversity and excellence in the arts; to encourage economic viability of cultural organisations; to protect the intellectual property and moral rights of creators; and to facilitate Australia’s cultural export performance.

The Government contributes to the delivery of benefits to the community through cultural activities generally via the following mechanisms involving direct Budget outlays:  funding at arm’s length through peer assessment processes; direct grants to cultural organisations to deliver specific benefits to the community, including in regional areas; and the direct establishment and maintenance of cultural institutions to provide products and services. 

An additional and very important avenue of Government support which is significant to the current Inquiry is through indirect tax expenditure or revenue forgone – namely, expenditure incurred through tax concessions which are available to organisations and institutions in the non-profit charitable sector.  

3.
ENCOURAGING PRIVATE SECTOR SUPPORT FOR THE CULTURAL SECTOR

Successive Governments have stressed the importance of encouraging a greater role for the private sector to support cultural activities for the benefit of the community.  

The Prime Minister’s recent Community and Business Partnership initiative has taken a strong lead in this area and has recognised the significant role of tax incentives to encourage private and corporate philanthropy across the full range of charitable and related community-good activities.  The reforms announced in early 1999, and effective 1 July 1999, will be of considerable benefit to the charitable sector, including the cultural organisations and institutions with gift deductible status.  The reforms include the exemption of bequests from Capital Gains Tax; the extension of classes of gifts to include appreciated assets, such as shares and real estate; and the introduction of a new class of private foundation to encourage private philanthropy.  In addition, of special significance, and demonstrating the Government’s commitment to the cultural sector, were the specific enhancements to the Cultural Gifts Program - a program managed within DCITA which encourages donations of significant cultural items to public museums, art galleries and libraries throughout Australia.

The importance of private sector support for the major performing arts companies was acknowledged in the recent Nugent Inquiry.  The report
 identified philanthropy and sponsorship as crucial to the financial viability of these not-for-profit companies, as a supplement to their government subsidy and earned income through box office.  It recommended strategies, including incentives, to increase the proportion of the companies’ income from both philanthropy (donations) and commercial sponsorship partnerships (which are deductible to the sponsor as business expenses).  The inclusion of these not-for-profit arts companies in the “charitable” net for the purposes of gift deductible and tax exempt status is clearly vital to their ability to remain financially sustainable and to maintain and desirably increase private sector funding through philanthropic contributions.

Complementing these initiatives is the work of the Australia Business Arts Foundation which the Government has established to facilitate more effective partnerships between the corporate and cultural sectors.  The Foundation works closely with the business sector to promote the benefits of partnerships with the arts sector and to identify strategies to increase corporate sector support through both commercial sponsorship and philanthropy.

4.
CHARITABLE STATUS OF THE CULTURAL SECTOR – LEGISLATIVE FRAMEWORKS AND TAX BENEFITS 

The non-profit cultural sector is an established part of the broader charitable sector for the purposes of Government policy and as such is included in the framework of Commonwealth tax concessions which assist the sector.  In relation to the cultural sector DCITA understands these concessions to apply as follows:

Income tax exemption

Division 50 of the ITAA 1997 lists categories of entities, which are exempt from income tax.  Cultural organisations could fall under Subsection 50-5, Item 1.1, charitable institution; or 50-45, Sports, culture, film and recreation, Item 9.1, society, association or club established for the encouragement of..(b) art…(d) literature…(e) music or 9.2, society, association or club established for musical purposes.  

Division 50 does not offer a definition of charitable institution but relies on common law definitions of “charity” and “charitable purposes”.  These are discussed in taxation ruling TR 1999/D21: Income Tax and fringe benefits tax: charities which covers and interprets the relevant case law on charities.  Cultural activities fall in the general category of “other charitable purposes” (para 141) if they meet other tests established in the case law such as non-profit, and of public benefit.  Purposes which fall outside the ambit of “charitable” include: recreational, lobbying, conferring private benefits, and governmental (carrying out the ordinary functions of government) (paras 11-17).

Other “special conditions” for income tax exempt status as a charitable institution are set out in legislation in s.50-50 (viz, presence in Australia, and conditions of being eligible if outside Australia), while s.50-52 requires the entity to be endorsed by the Tax Commissioner under Subdivision 50-B as a charitable institution.  The endorsement process for charitable institutions to be income tax exempt charities (ITEC), introduced in 1999 in tandem with The New Tax System, links back to the principal requirements of s.50-50, with the added requirement that an entity must have an Australian Business Number (ABN).  While the legislative provisions of Division 50 do not address the very first principle of whether the entity is charitable – that is left to the case law tests – the endorsement process has considerably clarified this through the development of relevant tax rulings and other interpretive material.  

Many non-profit cultural organisations would qualify for income tax exempt status under the above provisions.  A group of cultural institutions which are in general government owned is public museums, libraries and art galleries.  While these may not qualify as “charitable institutions” (though evidently some established as statutory authorities may be seen as sufficiently removed from core government purposes to qualify), they would in any case be income tax exempt as government entities under s.50-25.

DCITA has no direct role in establishing or monitoring income tax exempt status and thus is unable to gauge the full extent of the benefit for cultural organisations.  But the concession is important in financial terms and is known to be valuable to the cultural sector.

Fringe Benefits Tax

Certain FBT concessions are available to non-government employers in the non-profit sector.  The most comprehensive FBT concessions are available to public benevolent institutions, religious institutions and certain non-profit companies (which do not include cultural organisations).  Most non-government, non-profit organisations will however qualify for FBT exemption on parking benefits for employees and an FBT rebate equal to 48% of the gross FBT payable on other benefits.  These concessions would apply to many non-profit cultural organisations.  The concessions would not apply to those cultural organisations which are government entities – for instance, many public collecting institutions.

FBT concessions enable non-profit employers in the cultural sector to contain salary costs, thus assisting with their financial viability and allowing them to focus their resources on providing cultural services to the community.

While DCITA has no detailed data on the application of FBT concessions to the cultural sector, the considerable value of the concessions to non-profit cultural organisations is acknowledged.

Gift deductibility

Section 30-100 of the ITAA 1997 sets out types of cultural recipients eligible for deductible gifts and includes two major categories which effectively encompass the entire not-for-profit cultural sector, viz

· organisations (or, technically, their public fund) on the Register of Cultural Organisations (ROCO)

· a public museum, public art gallery or public library, or combination of them.

There are currently some 800 cultural bodies which have gift deductible status by virtue of being assessed as “cultural” by the Minister for the Arts and the Treasurer and entered on ROCO by the Secretary of the Department responsible for the Arts.  Thus the ROCO is maintained within DCITA.

In addition, there are close to 400 public art galleries, museums and libraries (public collecting institutions) with gift-deductible status participating in the Cultural Gifts Program (CGP).  The CGP encourages donations of significant cultural items from private collections to public collecting institutions, by offering donors a tax deduction for the market value of their gifts.  While DCITA administers this program, it does not have responsibility for the initial assessment of public collecting institutions as DGRs.  This assessment is carried out by the ATO.

An ATO endorsement process for gift deductible status was introduced (as with ITEC) in tandem with The New Tax System.  Subdivision 30-BA of the ITAA 1997 requires all gift deductible organisations to apply to the Tax Commissioner for endorsement as a Deductible Gift Recipient (DGR).  This applied to all existing clients of ROCO and CGP, and to all new applicants.

DCITA has a central role in monitoring these two programs and is able to provide evidence of their effectiveness in attracting donations for cultural purposes.  A detailed analysis of the programs is provided in the next section of the submission.

GST-free supplies 

Subparagraph 38-250(2)(b)(ii) of the GST Act 1999 allows the supplies of a charitable institution, a trustee of a charitable fund or a gift-deductible entity to be GST-free if the supply is provided at less than 75% of the cost of making the supply.  By virtue of their DGR status alone (they meet the test of being a gift-deductible entity), this provision applies to all ROCO and CGP organisations in relation to their “supplies” – which are principally admission fees.  Other cultural organisations which do not have DGR status may be eligible as a charitable institution.

The ATO has recently issued a Private Ruling specifically on the application of the concession to performing arts companies and others on ROCO.  The effect of this concession will be to make many classes of tickets sold by performing arts companies on ROCO GST-free, in direct proportion to the amount of subsidy provided through Government grants or other sources such as donations and sponsorship.  Thus classes of ticket which are lower priced by virtue of subsidy would be GST-free, while the premium tickets to the performances of major performing arts companies would normally attract GST.  The ATO is currently preparing similar advice for public museums, art galleries and libraries with DGR status.

These provisions build on the concessional treatment already available to organisations with DGR status.  The ability to make lower price tickets GST-free will ensure the choice of more affordable access for the public.

5.
GIFT DEDUCTIBILITY - ADMINISTRATIVE ARRANGEMENTS IN DCITA

It is important to note that for the cultural sector, the tax concessions specifically related to philanthropy (ie, donations of cultural property and, more generally, property and cash) are integrated with administrative arrangements in DCITA – the Register of Cultural Organisations and the Cultural Gifts Program - which ensure a significant degree of Government overview of the cultural sector’s use of the basic gift deductible status, including accountability measures, and a monitoring and review function, and, in the case of applicants to ROCO, assessment against legislative criteria.  

These programs are described below in order to explain DCITA’s role in their management.  Some relevant statistical data are also provided to give some overview of the size and nature of the sector encompassed by the programs, and the effectiveness of the tax concessions in attracting donations.

Register of Cultural Organisations (ROCO)

The gift deductible status of the cultural sector and the frameworks within which much of it operates have been revisited and extensively revised in the last decade with the specific intention of ensuring greater efficiency, accountability and consistency.  The review of arrangements began in 1991 when the then Australian Elizabethan Theatre Trust, which had operated as a conduit for tax deductible donations to arts groups within the cultural sector, experienced serious financial difficulties which jeopardised its role as an umbrella distribution point of donations for the cultural sector.  With a view to ensuring a more reliable and direct mechanism to enable philanthropic support of cultural organisations, without resort to a conduit or “middleman”, the then Government legislated for the Register of Cultural Organisations.  ROCO provides a mechanism for assessment by the Arts Minister and the Treasurer of a cultural organisation’s eligibility for gift deductible status, with reference to legislatively established criteria which include not-for-profit status, demonstration through constituting documents of a cultural purpose (as defined in legislation
), and establishment of a Public Fund (and safeguards associated with that) for donations (Subdivision 30-F of the ITAA 1997).  

Once entered on ROCO, organisations are authorised to fundraise in their own right, but must provide regular 6-monthly reports to DCITA of their donations.  In addition, DCITA undertakes regular reviews of registered organisations to determine their continuing eligibility for ROCO.  That review revisits the objects of the organisation and looks closely at the organisation’s activities in terms of their consistency with the cultural purpose of the organisation.

A copy of the Guide to the Register of Cultural Organisations, is at ATTACHMENT A.
The ROCO is an effective mechanism for arm’s length Government involvement in assisting cultural groups of all sizes, types and locations to raise funding support from their communities.  There are now almost 800 cultural not-for-profit groups on the register and they have collectively received donations with a total value of $110.5 million since ROCO’s commencement in 1991.  Donations in the last full financial year were some $17 million.

While participants do include the Government-subsidised “flagship” arts groups, there are also a great many smaller, community and regionally based organisations which now have, and make good use of, the tax incentive tool to assist in fundraising.

Table 1 shows the aggregated participation and the value of donations received in each of 3 years over the time span since the ROCO’s establishment.


Table 1:  ROCO:  Trends in Participation and Value of Donations

Year
No of participating organisations 
Value of Donations

           $m

1993/94
310
8.27

1996/97
536
14.11

1999/00
772
17.10

Table 2 shows the trends in participation, by location (Capital City CBD, Capital City Suburban, Regional/Country) over the life of ROCO and demonstrates the significant uptake of ROCO status outside the city centres.


Table 2:  ROCO:  Distribution of Participant Organisations by Location
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Table 3 provides information on the geographic distribution by State and Territory of current participants in ROCO.


Table 3:  ROCO:  Distribution of Participants by State

State
No. of Participating Organisations as at 1/12/2000

ACT
37

NSW
260

NT
13

Qld
96

SA
68

Tas
18

Vic
215

WA
80

The Issues Paper raises the question of whether “charitable, religious or community service not-for-profit” status should be aligned with the purposes or activities of an organisation as defined in its constitutional documents.  We note that in relation to ROCO, the Minister and the Treasurer must, in accordance with the legislation, base their assessment on the purposes of the organisations.  We suggest, on the basis of experience in administering ROCO, that in the initial assessment process it may be administratively difficult to assess the activities of an applicant unless the organisation has operated for some time.  Thus an assumption must be made that the organisation will operate in accordance with its stated objects – though these should be sufficiently defined to be clearly assessable as, for example, cultural.  However, a subsequent review of activities is appropriate and will then assist in evaluating the ongoing eligibility for and outcomes of gift deductible status.  This is the practice in the administration of ROCO by DCITA; organisations are reviewed approximately every two years.

Cultural Gifts Program (CGP)

The CGP, known previously as “The Taxation Incentives for the Arts Scheme”, has operated since 1978 with the aim of providing tax incentives to attract donations of significant cultural items to approved (gift deductible) public museums, art galleries and libraries.  The program operates under Division 30 of the ITAA 1997 (Subsections 30 – 15, 30 – 200-220).  Again, a clearly established administrative process exists in relation to this program, thus ensuring consistency of delivery as well as accountability and monitoring capability.  A copy of the Guide to the Cultural Gifts Program is at ATTACHMENT B.
The ATO has principal responsibility for assessing the eligibility of public collecting institutions for gift deductible  - ie, DGR - status.  Criteria for public collecting institutions are not established in legislation but are set out in TR 2000/10: Income tax: public libraries, public museums and public art galleries.  

The Secretary of DCITA has legislative responsibility under S30-210 of the ITAA 1997 for approving valuers for the purposes of the CGP and DCITA has administrative responsibility for overseeing the program with the advice of an expert Committee appointed by the Minister for the Arts.

The day-to-day operation of the CGP is carried out within the Arts Branch of DCITA which thus has a monitoring role and access to considerable data on the program.  Again, an obvious benefit of the program is its accessibility by a very broad range of cultural collecting institutions, including the major State and National institutions, but also many small community and regionally based institutions whose limited financial resources and small acquisition budgets are assisted greatly by the ability to attract donations of cultural material.  This material is then available for the community and preserved for future generations.

Table 4 gives the value of donations under the program over the last 5 years:

       Table 4:  CGP:  Value of Donations by Year

YEAR
Value

$m

1995/96
13.47

1996/97
  9.21

1997/98
14.45

1998/99
13.92

1999/00
14.00

Table 5 illustrates the broad spread of participation in the program between urban and regional/rural areas.
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Table 5:  CGP: Distribution of Participants by Location

Table 6 gives the distribution of participants by State.

Table 6: CGP Participants by State/Territory

State
No. of Participating Organisations as at 1/12/2000

ACT
35

NSW
110

NT
6

Qld
56

SA
30

Tas
17

Vic
94

WA
30

Thus the CGP benefits from some legislative criteria and guidelines, and the advantages of an administrative role of a “parent” department in the same way as occurs with ROCO arrangements.

The operation of this program has been enhanced by the recent changes to the tax incentives underpinning the program, which were announced by the Prime Minister in 1999 – namely, Capital Gains Tax exemption and provisions to allow donors to apportion donations over a period of up to 5 years.

6.
DEFINITIONAL ISSUES

In the context of tax concessions, the definition of “charity” is relevant only in the case of ITEC status, where assessment as a “charitable institution” under Division 50 of the ITAA 1997 is required.  Although the legislative provisions in Division 50 do not specifically define “charity”, there is a considerable body of case law which provides guidance on the criteria for a “charity”/ “charitable institution”, and non-profit cultural organisations are encompassed in this framework.  

In addition, the recently established requirement for “endorsement” as ITEC in the context of The New Tax System has been the trigger for a number of relevant ATO publications which have clarified considerably many of the issues in this area by pulling together for the first time in a comprehensive way information on criteria, definitions and case law.  The Guide CharityPack, issued in early 2000, and associated endorsement forms set out clearly the concepts and the processes for acquiring or maintaining ITEC status, and cover the requirements of cultural organisations specifically.  Other associated fact sheets and accompanying rulings have been introduced, such as TR 1999/D21: Income Tax and fringe benefits tax: charities, which provides comprehensive guidance on the common law basis of the term “charity” and associated case law – again with specific reference also to cultural organisations.

While the endorsement process has helped to interpret the underlying concepts associated with the term “charity”, in DCITA’s view it would be feasible to codify these principles also in legislation, thereby formalising and clarifying the Government’s policies on areas which it wishes to support in this way, and setting standards for structure and operation of such organisations, such as the non-profit requirement.  Cultural organisations currently may fit in Division 50, Item 1.1 (charitable institution), or Item 9 (which specifies arts activities).  A single table for cultural organisations (as occurs in Division 30) would clarify this situation without changing current policy.

The cultural sector is sufficiently addressed under Division 30 of the ITAA 1997 in terms of legislative provisions and associated definitions in relation to gift deductible status.  Section 30-100 sets out the categories of cultural organisation eligible for gift deductible status, including organisations on ROCO and public collecting institutions.  Subdivision 30-F provides criteria and definitions of a cultural organisation to be entered on ROCO.  While similar legislative criteria are not available for public collecting institutions, criteria are set out in TR 2000/10: Income tax: public libraries, public museums and public art galleries.

7.
DEFINITIONS USED IN OVERSEAS JURISDICTIONS

Our knowledge of overseas jurisdictions indicates that most OECD countries have tax concessions similar to those in Australia to assist charitable activities, and most include cultural activities in this envelope.  However, similar difficulties do appear to have arisen in relation to definitions of charitable activities and application of tax benefits.  

A comprehensive Canadian study, Taxes and Charities: An International Comparison, carried out in 1996 within the Canadian Department of Heritage compares the Canadian regime of charitable provisions with those in the United States, the United Kingdom, France, Australia, New Zealand, Mexico and Japan.  While its principal purpose was to look at the specific tax concessions with a view to recommending enhancements for the Canadian system, the study looked at many of the issues being addressed by the current Australian Inquiry and is thus attached for information - ATTACHMENT C.

(It is noted that there are some inaccuracies in the sections on Australia.  Nonetheless, the report provides useful discussion on the different jurisdictions.)  

8.
CONCLUSION

Much of the cultural/arts sector in Australia is non-profit and dependent on at least some government and philanthropic or sponsorship support for its survival.  The Commonwealth has recognised the important contribution culture makes to the community and has continued to support the sector through direct funding, but, importantly, has also included it in the “charitable” net in so far as allowing it concessional tax treatment.  A similar mix of direct and indirect funding of the cultural sector is to be found in most overseas countries with advanced economies.   

Gift deductible status in particular has been an important tool for cultural organisations and institutions to raise funding from the private sector to supplement government and other income.  Legislative and administrative frameworks – ROCO and CGP – have been developed to facilitate the gift deductible mechanism, incorporating eligibility criteria for applicant organisations.  In the case of ROCO organisations, eligibility criteria are specifically defined in legislation.  The eligibility criteria for DGR status of public art galleries, museums and libraries, while not covered in legislation, are included in TR 2000/10.  Thus clear guidelines are in place for non-profit cultural organisations and institutions to gain tax deductible status for donations. 

In relation to income tax exempt status, cultural organisations are covered under existing definitions in Division 50 of the ITAA 1997, either under Item 9 (which specifies art, literature and music), or as “charitable institutions” based on the legacy of decisions in case law.

The endorsement process for ITEC and DGR introduced in legislation in conjunction with The New Tax System has assisted in further clarifying and codifying the requirements for ITEC and DGR status in a consistent way across all sectors.  The associated administrative ROGATE initiative has also been valuable in centralising the assessment process and incorporating a compliance and review mechanism which will improve accountability to Government.

Consideration could be given, however, to formalising requirements for income tax exempt status and incorporating the “charity” concepts in legislation.  It is suggested that revised legislative provisions could set out more clearly, firstly, the eligible sectors, including culture, and secondly, the other requirements for organisations, such as non-profit. 

Cultural Sponsorship and Tax Reform Section

Arts Branch

DCITA

January 2001
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� Major Performing Arts Inquiry Final Report, Securing the Future, DCITA, 1999


� “Its principal purpose must be the promotion of literature, music, a performing art, a visual art, a craft, design, film, video, television, radio, community arts, Aboriginal arts or movable cultural heritage” – ITAA 1997, Section 30-300(2)
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