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This Submission is responsive to the Issues Paper published by the Committee of Inquiry on 10 November 2000 pursuant to the Terms of Reference issued to it by the Commonwealth Government on 18 September 2000.

Terms of Reference.

The Terms of Reference of the Inquiry are as follows:

1.
The Committee is to examine and report on existing definitions of charitable, religious and community service not-for-profit organisations, having regard to the following:

(a)
the attributes, purpose and behaviour of such organisations in light of the current social expectations and experiences; and

(b)
those organisations that are wholly or partially charitable, religious or community service not-for-profit.

2.
The Committee shall examine:

(a)
any current definition set out in legislation (Commonwealth or State), common law or popular usage, including the continuing relevance of the ‘public benevolent institution’ definition;

(b)
any current use of the concepts for social, economic, legal, regulatory, statistical or academic purposes;  and

(c)
definitions used in overseas jurisdictions.

3.
In undertaking the Inquiry, the Committee is to advertise nationally, produce an issues paper for public comment and consult with key interest groups and affected parties, including, but not limited to:

(a)
organisations that consider themselves to be charitable, religious or community service not-for-profit organisations;

(b)
for-profit organisations that provide the same goods or services as those operating in the charitable, religious or community service not-for-profit sector; and

(c)
Commonwealth, State and local government agencies that provide the same goods or services as those operating in the charitable, religious or community service not-for-profit sector, or that are assisted in the provision and distribution of publicly-funded goods or services by organisations in the charitable, religious or community service not‑for‑profit sector.

4.
The Committee will provide options for enhancing the clarity and consistency of the existing definitions in Commonwealth law and administrative practice with respect to charities, religious and community service not-for-profit organisations. These should lead to legislative and administrative frameworks at the Commonwealth level that are appropriate for, and adapted to, the social and economic environment of Australia.

5.
The Committee shall report on the findings of the Inquiry by March 2001.
Scope of Inquiry

The Issues Paper identifies the scope of the Inquiry as follows:

The Inquiry has been established to provide options to the Government for enhancing the clarity and consistency of the existing definitions of charitable, religious and community service not-for-profit organisations within Commonwealth law and administrative practice.

While the Inquiry is to take account of the existing definitions, it is not constrained by the existing definitions in developing options for change.

The Inquiry is limited to a consideration of the definitions that are used in legislative and administrative practice. The terms of reference do not require the Committee to examine or provide options for the appropriate legislative and administrative treatment of charities and related organisations.

…….

The terms of reference also require that the options provided by the Inquiry should ‘lead to legislative and administrative frameworks at the Commonwealth level that are appropriate for, and adapted to, the social and economic environment of Australia’. A key part of the Inquiry’s task is to examine whether definitions that have been developed through the courts are appropriate.

Background

“The Inquiry is being supported by a Secretariat drawn from a number of agencies and located in the Commonwealth Department of the Treasury.”

Although “The terms of reference do not require the Committee to examine or provide options for the appropriate legislative and administrative treatment of charities and related organisations”, “the options provided by the Inquiry should ‘lead to legislative and administrative frameworks at the Commonwealth level that are appropriate for, and adapted to, the social and economic environment of Australia’”. It can be expected that consideration of the Report of the Committee of Inquiry may be followed by consideration of “the appropriate legislative and administrative treatment of charities and related organisations” under Commonwealth laws, most particularly those laws relating to the taxation treatment of charities. 

General Submissions.

A major issue which confronts the Committee is the context in which the existing laws in relation to Charities and charitable trusts have developed and now operate. As I understand the position, the existing Australian law is largely the same law which operates throughout the Common Law world. Uniformity of approach to the identification of charitable purposes is one of the greatest strengths of this area of the law. It operates as part of the inherited Common Law of each of the States. 

It reflects the view that certain purposes should be encouraged by the State and exempted from otherwise onerous provisions of the law. The 1601 Statute of Charitable Uses is an exempting and saving enactment which applies to the charitable purposes which were then thought of as meriting legislative support and exemption from restrictions which governed land and other assets held for other purposes. 

The purposes, which were chosen for encouragement by the 1601 Statute and which we now know as Charities, are:

· the advancement of religion

· the advancement of education

· the relief of poverty and distress, and 

· the catch-all category of “other purposes beneficial to the community”

Whatever definition is adopted by the Commonwealth, presumably for revenue purposes, the 1601 purposes will continue to define the meaning of Charities and charitable purposes at Common Law and under State law, which largely govern the administration of Charities. This will result in different Charities regimes at the State and Federal levels unless and until each of the States enacts legislation so as to alter the Common Law definitions to reflect the preferences of the Commonwealth which have been adopted for purposes of little relevance to the States. It may result in different charities regimes between the States. I do not believe that the Commonwealth has any direct or specific powers to regulate and control Charities or charitable purposes.

The law as it has developed since 1601 is not unduly complex or confusing. The Issues Paper sets it out clearly. It is not an area of the law which can be rendered more simple in its formulation or more equitable in its application by the introduction of new concepts or definitions. Four hundred years of litigation has largely clarified the scope of the definitions. 

However, if it is thought that any desirable purpose or activity has been denied charitable status because of a narrow reading of the last category of purposes, those “beneficial to the community”, this could be addressed by the recognition, for Commonwealth purposes, of another category of purposes namely those “recognised by the Treasurer by regulation.”

Any Commonwealth interest in the matter seems to me to derive solely from revenue concerns. A wholesale reconsideration of the definition of Charities and charitable purposes based on a concern for Commonwealth revenue protection runs the risk of seriously dislocating and disrupting a satisfactory existing regime. It is likely to lead to a reconsideration of the many definitional issues which have been determined in cases heard over 400 years which have brought us to the relatively clear position we are now in. 

A wholesale redefinition for Commonwealth purposes will offer no advantages that the Commonwealth cannot achieve by legislation aimed at specific issues or perceived problems. Issue specific legislation already exists in relation to tax deductibility of gifts which is not made available to all Charities which are tax exempt but only to that narrow group of Charities which are identified in Division 30. This system appears to work satisfactorily. The purpose and likely effect of issue-specific legislation can be judged against the prevailing conditions and the “problem” sought to be addressed can be judged by parliamentarians and the public. 

In this manner specific existing Charities or charitable purposes which are not favored can be identified and discouraged by a denial of tax exemptions. This would be novel, but useful, power. The existing regime, which lists purposes which are not recognised as charitable but which are to be encouraged by the effective conferral of charitable status, can be continued and expanded. 

Submissions on Specific Terms of Reference.

1. (a)(i) I believe that all of the purposes which are charitable under the current definitions would be considered as charitable within current social expectations and experiences. I believe that the current definitions encompass all purposes which would be considered as charitable within current social expectations and experiences. However, it would be possible to provide, by regulation made by the Treasurer, for the addition of any purposes which current social expectations and experiences indicates have been omitted and, by a similar method, to exclude Charities or charitable purposes which are not considered worthy of support 

(ii). The behaviour of Charities is largely a matter for the States and is unlikely to be improved by definitional changes. Commonwealth revenue legislation can only have a tangential effect. 

(b) many Charities conduct activities which appear to be solely “for profit”. They are, none the less, fully and exclusively Charities and are not only “partially charitable”. This has always been the case. Such activities are often either central to the charitable purpose (e.g. a sheltered workshop) or are a source of funds for the core charitable activities (e.g. invested capital or an opportunity shop run by a Public Benevolent Institution) or are established for the proper and effective management and protection of a Charity in the pursuit of its charitable purpose (eg a treasury function). The test might usefully be whether the Charity would conduct the “for profit” activity but for the pursuit of the charitable purpose.

I am aware that some companies in the “for profit” sector believe that they suffer unfair competition from Charities which enjoy revenue concessions. Charities have always competed with the “for profit” sector so as to achieve  surpluses which are applied to the charitable purpose. Their ability to do so  has always been a recognised indirect community subsidy of charitable purposes beneficial to the community.

2. I would suggest that the Issues Paper sets out the present law clearly and that all of the definitions, including the PBI definition, are of continued relevance for social, economic, legal, regulatory, statistical and academic purposes. Any changes which are needed for Commonwealth revenue purposes should be by way of exception from or addition to the category of institutions eligible for favorable revenue treatment.

3. No comment.

4. I would submit that clarity and consistency in definitions for Commonwealth purposes will not be achieved if such definitions create a different set of definitions from those applying at a State level. The current definitions are perfectly adequate for the current social and economic environment of Australia. A series of exemptions and additions could be made for Commonwealth revenue purposes.  

3
PAGE  
1

