CHINESE AUSTRALIAN SERVICES SOCIEff
Co‑operative Ltd.

Registered Office: 44‑48 Sixth Avenue, Campsie, NSW 2194


CASS Website: www.cass.org.au 
www.cass.net.au

Tel: (02) 9789 4587 
Fax: (02) 9718 6357

Our Ref AA 0005 I/BK 10' December 2000

The Secretariat Inquiry into the Definition of Charities and Related Organizations C / Treasury Parkes Place PARKES ACT 2600

Dear Sir / Madam,

Re: Charities Inquiry Issues Paper

Please find attached a submission to the Charities Inquiry Issues Paper of Chinese Australian Services Society Co‑operative Ltd. (CASS).

Should you need any further information, please do not hesitate to contact myself on (02) 9718 0121 or Mr. Henry PAN, CASS Chairperson on (02) 9268 6057.

Yours faithfully

Bee KOH (Mrs)

General Manager CASS

1. Introduction

With the GST being in effect for six months, the Government has instituted an inquiry into the definition and nature of charitable organisations and its ensuing activities. The Prime Minister has given a personal commitment that charities will be 'no worse off under the GST, and the Government has claimed that charities may even be better off. Smaller charities can choose to stay outside the system. Chinese Australian Services Society Co‑op Ltd ( CASS ) welcomes the opportunity to participate in this inquiry and our submission is premised on the view that charities and private benevolent institutions have been a feature of the fabric of Australian social, economic and political life. This has already been acknowledged by the government and the Prime Minsiter. In announcing the Committee, the Prime Minister stated, that "Charitable, religious and community service not‑for‑profit organisations play a vital role in our community and are pivotal members of the social coalition. The Government has recognised their importance in a range of policy areas, including the business and community partnership, illicit drugs policy, welfare reform and the Job Network". Indeed, in Australia, they have been with us since the I 91h century providing support and succor to many people in Australia. In this submission, we believe that the Government's inquiry is indeed a timely one given that the notion of charitable organisations and public benevolent institutions (PBIs) have evolved drastically. We seek to provide a view of a charity that we believe is more appropriate and relevant to modem Australian society.

2. What is a charity?

The current definition of 'charity' creates numerous problems for many genuine charitable organisations. As it applies at the moment, we believe that it is too restrictive and fails to recognise that Australian society and its institutions have evolved. As it stands, it focuses primarily on pricing policies and income sources, and on the potential for their 'commercial activities' to harm for‑profit businesses. This approach to non​profit and charitable organisations gives considerable weight to preventing 'unfair competition' rather than focusing on the activities, intent and objectives of the organisation. Moreover, this definition fails to recognise that charities have a different everyday meaning.

Charitable organisations are presently exempt from income tax. The meaning of 'charitable' has been determined by the courts rather than by legislation. An organisation is considered to be 'charitable' if conducted on a not‑for‑profit basis, and established to benefit the community, or some section of it, through:

•

the relief of poverty or sickness or the needs of the aged;

•

the advancement of education;


the advancement of religion;

other purposes beneficial to the community.

This definition of charities excludes many non‑profit organisations, including sporting, recreational and social clubs, those carried on for their members' common interests, or community service organisations having 'significant membership purposes'. For example, employer associations, various clubs, associations and societies encouraging music, art, sciences and literature, games or sports, animal races, or community service organisations like Apex, Lions or Rotary would be considered not to be charitable.

On the other hand, the common law definition might include the promotion of industry, commerce and arts, and the provision of leisure and recreational activities. It would also apparently include organisations established for 'public works including the beautification of towns, law report preparation, relief of rates and taxes, the preservation and benefit of animals, promoting vegetarianism, and even the promotion of good housewifery'. Such bodies, although perhaps not commonly perceived as charities, have been seen by the courts as 'charitable' in nature.

2.1 Tax and PBIs
Under income tax law, gifts made to 'public benevolent institutions', and certain other organisations and categories of bodies are tax‑deductible. 'Public benevolent institution' is not defined in legislation, its meaning being determined by common law. The term was intended to replace the historic concept of a charity around the time of the Great Depression of the 1930s. The aim was to reflect more accurately than the common law definition, the objective of alleviating suffering in the community.

However, the meaning has been defined mainly through appeals by the taxation authorities, with the term being even more narrowly interpreted by the courts. A public benevolent institution has been held to be one which, has as its object the relief of poverty, sickness, suffering, distress, misfortune, destitution or helplessness; is carried on without the purpose of private gain for particular persons is established for the benefit of a section of class of the public offers relief without discrimination to every member of that section of the public which the organisation aims to benefit gives aid directly to those in need: and ensures that its non‑benevolent activities are minor and ancillary to its basic operation. 

This definition is also used to help determine eligibility for various tax exemptions. As a result of the narrow and distinctive meaning given by the courts to the 'public benevolent' phrase, the difference in wording between the income tax exempt and gift deductibility provisions has led to inconsistencies and anomalies in its application to some organisations. Rather than change the common law definition by statute or regulation, parliament passed new sections extending deductibility individually to organisations that had failed to satisfy the common‑law definition of a public benevolent body. Organizations included as ,gift‑deductible' range from the RSPCA to Australian College of Obstetricians and Gynecologists, Productivity Promotion Council, Australian Sports Foundation, Australian National Travel Association, Industrial Design Council of Australia, Registered political parties, Universities, Museums, Art galleries. A benign view of this process would point to the need to ensure the definition of charity keeps up with changes in community values and the environment in which charities operate.

2.2 'There are Charities and Charities'

Differences in the definition of charity and public benevolent institution have created excessive complexity and administrative cost. They also unreasonably favour some charitable organisations and activities over others in their access to fiscal support for fundraising or lowering input costs. The common law definition of a charity or PBI was found by the Industry Commission to be biased against some types of charitable activity and charitable organisations, such as single‑purpose, preventative, self‑help or advocacy organisations. In particular, the concentration on direct assistance to the poor which is inherent within the definition of PBI, 'works against contemporary approaches to social problems such as preventative community programs, research, advocacy, social policy formulation and coordination'. The current tax regime maintains this relative disadvantage.

As shown above, the current definition of a charity for GST purposes includes many entities which would not reflect contemporary public understanding of charity or charitable activity. It would for example, count many ftindraising activities of registered political parties as 'charitable', but membership subscriptions for the Chinese Australian Services Society as 'commercial'. Such legal meanings, we suggest, reflect outdated and inflexible concepts of charities' role and operations in today's society. As there is no mechanism for revising such definitions in line with the changing environment in which charities operate, this approach risks freezing charitable activity into an unviable and increasingly irrelevant range of activities, and discouraging innovative approaches by the sector. This is reinforced by the rigid scope and confining definitions of GST‑ftee activity which arise from the dated notions of what a bonafide charity does. As a result, revenue‑raising activities which the courts have held to be essential for charitits' purposes to function today will be deemed 'non‑charitable' and therefore taxable under the GST. Hopefully, this Inquiry will change all these divergent practices.

3.0 Charities and Businesses

The current inquiry into the definition and the scope of charities and PBls needs to be grounded within the context of generational changes to the prevailing economic and tax order, in particular, concerns arising from the principle of preventing 'unfair competition' between businesses and non‑profit organisation, and therefore classifying most of charities' revenues as commercial. However, it is suggested here that too much weight has been given to 4competitive neutrality', with little sensitivity of constraints on fundraising or revenue earning activities of charities in the social, economic and fiscal environment of recent decades. There are a number of key features of charitable organisations which clearly delineates the activities of PBls from businesses.

3. 1. 1 Purpose

Charities, in the ternis used by economists, are important providers of 'public goods', and 'redistribution'. Playing a role which is similar in some ways to that of governments, charities may thus substitute for, complement, or even compete against, government provision of goods and services. While non‑profit organizations maybe efficient and/or socially desirable ways of organizing some important activities in a ,civil society' charities are distinguished by their altruistic and compassionate focus on helping others.

A key characteristic of the collective public goods provided by governments and charities is that they are privately unprofitable because of the difficulties of excluding those who do not pay from the benefits of provision. The purpose of charities is distinctive partly because it involves providing goods or services which the market fails to provide in sufficient quantities or qualities, or to those in need.

Because of their close ties with the community and relative independence from government, and their lack of access to the government's coercive taxing powers, charities are said to be more likely to experiment with innovative service delivery programs or income earning activities than government organisations. To the extent that charities activities are initiated on a private and voluntary basis, their diverse activities can also provide a counterbalance to the sometimes inappropriate exercise of power through government lobbying, and a form of 'insurance' against errors and inadequacies in government policy and program delivery. Although in practice, charities do not always reflect democratic, progressive or pluralistic values, a strong and active charitable sector helps protect pluralism and diversity. The mission of 'helping others' is a foil against 'market' values of self‑interest and profit‑seeking encroaching on non‑market areas of human activity, and such institutions represent key elements in the process of social capital formation.

3.1.2 Financing

Important universal features of a charity include its non‑profit purpose. Non‑profit organisations are legally restricted from distributing profits or using them in ways which do not relate to their charitable purpose. Because their purpose is not profit‑making, their access to capital from borrowing or share issues is very limited. As observed above, the collective goods typically provided by charities, while socially valuable, are usually privately unprofitable because the price charged consumers will be insufficient to cover the costs of provision.

Their sources of income may also be limited by ethical considerations related to their mission for example, an environmentalist organisation rejecting donations from a pesticide manufacturer, a religious hospital rejecting revenue opportunities from conducting pregnancy terminations, or a breastfeeding support organisation refusing to seek sponsorship from a formula company.

Traditionally, part or most of charities' income has come from voluntary contributions. However, the 19th century pattern of an organisation which raises its money from donations, and expends it on direct provision of free services to the disadvantaged is increasingly obsolete. Charities have increasingly been forced into such new income earning activities by the economic, political and social environment in which they now operate: donations have declined; competition for 'the charity dollar' has increased due to growth in the number and diversity of charitable organisations funding from governments has fallen; calls on charitable services have risen due to social, economic and demographic factors and the changing role of the state in social welfare service delivery.

In response to this environment, charities have sought new sources of funding, expandirtg user fees, and developing innovative techniques and activities for raising money from customers and donors. As charitable fundraising has become more extensive, businesses have become more aware of the profit potential in market niches developed by charities as funding sources. Changes in government policy such as contracting out of social service provision have also brought charities into more visible competition with for profit businesses.

Despite their more business‑like activities, these charitable organisations are not simply for‑profit businesses in disguise. While a charity may produce the same or similar goods or services to a for‑profit enterprise, its 'market' may be quite different. Charities also use their commercial opportunities in different ways than for‑profit businesses. Pricing policies may be used to achieve the organization's mission as well as generate revenue, while revenues are used to support mission‑oriented activities. For example, non‑profit organisations will set their prices to ensure access by geographically or socially disadvantaged groups. Even where it sets the same price as a for‑profit enterprise, the profit is being used to cross‑subsidise below market price provision of the same service to the needy. It has been shown that non‑profits mainly look to their own members.

Customers' purchases from charities may also reflect quite different motivations from a purely commercial exchange between an individual and a private firm. An important 'consideration' may be that the profit goes to the charity concerned. While the payment may provide some benefit to the purchaser, this may or may not be valued, and may or may not be accessed. One example is a payment for an item sold by a charity which might equally well be purchased elsewhere but is purchased from a charity which the consumer wants to 'support', that is 'donate to'. Another example would be a payment for membership of a charitable organisation which includes access to various 'services' to members such as a newsletter. A membership subscription is likely to be seen largely as a 'donation' supporting the organisation or the cause it supports, by members who would not otherwise purchase its newsletter or access its services.

Nevertheless, charities increased involvement in the market sector, greater professionalism, and growing commerciality has made charities look more like businesses, resulting in private firms claiming they are victims of 'unfair competition' and seeking to restrict charities commercial activities. It is difficult to see how else charities can finance their activities.

3.1.3 Resource use

Another key feature of charitable endeavour is that they draw substantially on voluntarily supplied labour, as well as 'capital' donated for altruistic motives. These resources would not otherwise be available to for​profit firms, as volunteers would want to reward cared‑for clients or 'causes' rather than shareholders. For example parents would be unlikely to help maintain school playground equipment through 'working bees' or fundraise for new creche toys if these activities enhanced business profits and share values rather than community‑owned assets. Hence, the utilisation of volunteer labour and donated funds through the charitable sector amount to a significant economic output gain, as well as being a key distinguishing feature of charitable activity.

3.2 Implications

These observations have a number of implications:

0

Charities are not in the same 'business' as a 'for profit' business, having different purposes, using different modus operandi and supplying different client or customer needs. Their 'business' is more akin to that of governments, and their pricing strategies are unlikely to bear any systematic relation to the cost of their services.

Charities may produce public goods and services and redistribute at a lower economic cost than governments because funding of their activities is voluntary rather than through coercive taxation which produces economic efficiency losses (the 'excess burden of taxation')

Charities draw into economic production resources of capital and especially contributions of volunteer labour which would not otherwise be available for productive use or meeting social needs. They thereby generate substantial economic as well as social gains.

Weakening the financial capacity of charities through application of an inappropriate definition will result in net fiscal costs as activities formerly conducted by charities will need to be replaced by governments. If this process results in charities becoming more dependent on government grants, this will leave charities worse off. Weakening charities' financially will have high economic costs because it will require economically costly increases in taxation to finance it, and because it will not engage the volunteer labour and other resources that are incorporated in charitable endeavours. It will also have high social costs because of the role that charitable activity plays in building social cohesion and individuals' sense of community involvement and responsibility, and in encouraging unselfish behaviour and caring attitudes towards others.

The revenue‑raising activities of charities are essential to their purpose and cannot be distinguished from their provision of 'charitable services'. Charities have no incentive to forego income‑earning opportunities by undercutting the market. Even if it results in 'competitive non​neutrality' with for‑profit businesses, granting tax‑free status to charities is unlikely to be economically distorting or costly once account is taken of the productive gains from the additional resources available only through charitable endeavours. In any case, an adverse social impact is an equally valid consideration for policyrnakers in deciding to make charities effectively GST‑free. Furthermore, 'unfair competition' is a concept applicable to relations between for‑profit businesses owned by shareholders. Charities do not have shareholders. The 'beneficiaries' of charities are their clients, customers or volunteers and members. It would be a bizarre approach to ,social justice' and redistribution for the financial interests of shareholders in 'for‑profit' companies to override the interests of these 'beneficiaries' of charitable enterprises in the name of 'fair competition'.

3.3 Definitional Implications

In canvassing the above issues, we are concerned that if charities are narrowly defined, it is very likely that many charities and PBls would not be able to operate effectively. Many of these organisations may lose their ftindraising capacities, sponsorship and access to grants.

Charities and PBIs are currently able to access government grants to facilitate the process of social integration, capacity building and institutional building activities. This has led to great civic participation and the promotion of a more vibrant Australian society. The narrowing of definitions could as we point out above, lead to a narrowing of participation and access by volunteers to this sector. This will undermine both the social capacity and social capital prevailing in Australia. The narrowing of definitions could also make some organisations ineligible for funding and grants from both the government and private charitable funds. The affected organisations will therefore be unable to carry out potentially useful and socially valuable activities that enhance civic contributions and participation.

A narrow definition will also impact adversely on fund‑raising and sponsorship activities. Without 'tax​exemption' status, private organisations and individuals are more reluctant to contribute to fund‑raising activities carried out. Even when these organisations are deemed to be charities, there is the problem of the practice of taxation and its implications are many and they will not be canvassed here.

4. Conclusion

The Government appears genuinely concerned to avoid disadvantaging charities with its tax reforms and has some grounds for its belief that non‑profit organisations are treated generously under its GST compared to countries where they are input taxed. Hence, this Committee was constituted.

We believe that the current policy approach on PBIs and charities fails because it is anachronistic. Present policy lacks understanding of modem charities' financial operations, relies on a flawed concept of charities' pricing strategies, does not account for the diversity of the sector and is based on incomplete and inconsistent definitions of charities' activities.

Although increased involvement in the market sector, greater professionalism and growing commercialism has make charities' financial operations look more like for‑profit businesses, charities are usually undertaking tasks that would otherwise be a responsibility of government. They must finance their operations somehow. The government needs to recognise that declining government expenditure and its shift to a mutual obligation principle means that PBIs have to be innovative and find alternative means of funding to meet their objectives of providing services to Australian citizens and residents. We believe that there is an excessive focus in the current GST on taxing PBIs' so‑called 'commercial' activities, in particular the overriding emphasis on preventing 'unfair competition', must be balanced by recognition of charities' imperative to raise funds and by acknowledgement of the substantial economic losses arising from discouraging charitable endeavours.
Charities finance the provision of services at a lower economic cost than governments because their funding is generated voluntarily, without the disincentives of taxation. If charities cannot finance their activities, governments are often compelled to take their place, through raising taxes. Charities engage volunteer labour and donations that would otherwise be unavailable for productive activity and are a net economic gain. Non‑profit activities often help build 'social capital'. The interests of private shareholders in 'fair competition' should not override the need to nurture the non‑market institutions of civil society or protect charities' disadvantaged clients.

In particular to define a modem charity, as current policy does, by one market strategy selling goods below market value is outmoded and highly contradictory. It is essential to treat other pricing strategies and business‑like activities as legitimate and core activities of charities. At CASS, we believe a definition of charity must accord both with the modem conceptions of charitable activity and with the financial circumstances in which charities presently exist. The critical issue is to draw a line in the sand on what constitutes a charity, make all of a charity's legitimate activities GST‑free and then prevent tax avoidance by effective monitoring and regulation of charities' activities.

We welcome the opportunity to be able to contribute to this Committee and hope that we have in some ways contribute to the discussions and deliberations on PBIs and charities.

