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Introduction

The Central Land Council (CLC) welcomes this Inquiry into the definition of charities and related organisations.  This submission is by no means comprehensive, but seeks to provide the Inquiry with the perspective of an Aboriginal organisation operating in a remote region in the Northern Territory.

The CLC is a statutory authority established under the Aboriginal Land Rights (NT) Act 1976 (Land Rights Act).   The CLC area covers 775,963 sq km of the southern portion of the Northern Territory.  Of this area, 381,792 sq km is now Aboriginal owned land.  The CLC represents and services a constituency of approximately 18,000 Aboriginal people belonging to more than 15 different language groups spread across its service region.  
The CLC is an Aboriginal organisation, governed by a Council comprising 83 Aboriginal traditional landowners who represent over 65 Aboriginal communities.  The CLC has the primary function of assisting Aboriginal people to assert their rights and interests over land.  However, as land is intrinsically linked to culture and the socio-economic factors which impact on Aboriginal peoples’ daily lives, it is not possible to treat land matters in isolation from many issues of profound importance to Aboriginal people.  In servicing its constituents, the CLC therefore works on many issues which are directly or indirectly associated with Aboriginal peoples’ interests over land,  these include cultural maintenance, access to services, education, health, employment and economic development.

As set out in the Land Rights Act, the CLC must :

· ascertain and express the wishes of Aboriginal people regarding the management of Aboriginal land and legislation concerning that land;

· protect the interests of traditional owners of, and other Aboriginals interested in, Aboriginal land in the area of the Land Council;

· assist in the protection of sacred sites on land (whether or not Aboriginal land);

· consult with traditional Aboriginal owners of, and other Aboriginals interested in, Aboriginal land (or land under claim), regarding any proposal relating to the use of that land;

· negotiate on behalf of traditional Aboriginal landowners with people interested in using Aboriginal land (or land under claim);

· assist Aboriginal people in claiming land

· negotiate and enter into agreements as necessary

· compile and keep –

· a register recording the names of the members of the Land Council; and

· a register recording the names of the members of the Land Trusts holding, or established to hold, Aboriginal land in its area and descriptions of each area of  such Aboriginal land;

· supervise and support Aboriginal Land Trusts

The CLC has also been recognised as Representative Body under the Native Title Act 1993 since 1994.  A dedicated Native Title Unit within the CLC has been established to protect and advance the rights of native title holders within the CLC’s region.

PBI Status

The CLC is recognised as a Public Benevolent Institution (PBI) by the Australian Taxation Office.  On all indicators of poverty and disadvantage, indigenous people who are served by the CLC, are amongst the most disadvantaged in the country.  This was recently confirmed in the draft report of the Commonwealth Grant Commission’s Inquiry into Indigenous Funding.

PBI status is crucial to the CLC primarily because associated taxation concessions allow maximum use of resources to deliver services to its constituency. As a PBI, the CLC is currently exempt from Income and Fringe Benefits Tax, allowing the CLC to provide benefits to staff which compensate for  a salary structure well below government standards.  

A further factor affecting the CLC is the application of Withholding Tax of 4% under section 128U of the Income Tax Assessment Act 1937.  This impost on the core funding arrangements of the CLC is significant in two ways.  It increases the CLC’s reliance on the tax concessions delivered by PBI status to enable the CLC to function effectively, and attract professional staff.  Secondly, it highlights an anomaly in the tax system which can deliver PBI tax concessions on one hand, but simultaneously impose a 4% impost on funding to that same organisation.

This Inquiry is restricted to considering definitional issues, however it will inevitably touch upon matters regarding the taxation treatment of charitable organisations. In particular, the PBI category is primarily used for taxation purposes.  The CLC submits that this Inquiry should recommend an appropriate future process to consider more fully the related taxation issues.

The ACOSS submission to this inquiry, suggests several recommendations relating to Public Benevolent Institutions.  The CLC agrees in principle with these recommendations (p34) and accepts the proposed definition of a PBI suggested by ACOSS, that of “a charitable organisation whose dominant purpose is to assist disadvantaged people.”  

The need for a nationally consistent approach

There is urgent need for consistency in the definitions, and in the administrative, and taxation arrangements relating to charitable organisations at Federal and State/Territory levels. 

For example, while the CLC qualifies for PBI status at the Federal level, it has not been granted recognition as a PBI for the purposes of the Payroll Tax Act (NT). This means that the CLC is not eligible for exemptions from paying payroll tax, nor can it use PBI status to gain exemptions from paying local government rates under the Local Government Act of the NT.
Section 9 of the Payroll Tax Act (NT) provides a total exemption in respect of wages paid or payable – 

“(a) by a …public benevolent institution…to a person during a period in respect of which the institution…satisfies the Commissioner that the person is exclusively engaged in…work of a public benevolent nature…or (d) by a local governing body…”

The payment of pay-roll tax is a huge impost on the CLC, directing monies away from the primary purpose of redressing disadvantage.  The NT Government’s reluctance to grant PBI status to Aboriginal organisations highlights the need for a national approach, and justifies the call for an independent body, as detailed below.

Charities Commission

In line with the comments above, the CLC supports the proposition put forward in several other submissions, that an independent national Charities Commission be set up.  Such a body could ensure that definitions are in line with contemporary needs, and could arbitrate over matters of eligibility.

The establishment of an independent body would also ensure that decisions regarding the status of an charitable organisation are made impartially and free from political pressure or interference.

Further consultation would be required with organisations in the charities and not-for-profit sector if this recommendation is to progress further.

Purpose or Activities

The CLC submits that the definition of charity should be based upon the dominant purpose of an organisation, rather than an assessment of each of its specific activities.

There are two key factors against an activities-based approach.  

Firstly, the complex and inter-related factors which result in extreme levels of poverty and disadvantage of indigenous people served by the CLC, require multi-faceted solutions. While the CLC operates within the parameters of its statutory functions and responsibilities, at a day-to-day operational level it can be impossible to isolate the potential impact or outcomes of a particular activity unless it is viewed in the context of other related activities. The CLC seeks to address disadvantage in many different ways, by providing legal support to undertake land claims, administering funds for cultural ceremonial activities, protecting sacred sites, providing a voice on significant policy matters, assisting people to undertake land management activities or facilitating  employment and economic development opportunities.  Some activities provide immediate benefits to its constituency, others, such as programs designed to deliver greater autonomy and control to Aboriginal people, contribute to a longer term plans to alleviate poverty and disadvantage.

Secondly, for an organisation such as the CLC, it would be difficult and cumbersome to assess each of the many activities taking place within the organisation.  It would be complex to administer an arrangement based on individual activities, thereby diverting resources away from service delivery and back into administration.

The Inquiry should note that under the Payroll Tax Act (NT) an exemption from pay-roll tax is based not only on an assessment of the PBI status of an institution, but is also based on the fact that “a person during a period in respect of which the institution…satisfies the Commissioner that the person is exclusively engaged in…work of a public benevolent nature…”  Consideration of exemption from pay-roll tax seems to require an assessment of the nature of the work being performed by each individual employee.

Needless to say, the requirement to assess the job description of each employee is overly onerous and totally unworkable.
Advocacy vs Service Delivery

Consistent with the functions set out in the Land Rights Act and the Native Title Act, the CLC undertakes a valuable advocacy and representation role for our constituents.  The institutional arrangements and policies which entrench disadvantage cannot be ignored. 

Advocacy work should not threaten the charitable or PBI status of an organisation.  The research, policy development and advocacy work undertaken by the CLC does not detract from our primary purpose of addressing disadvantage, rather it is undertaken as part of a comprehensive program to alleviate disadvantage.  The legitimate role of advocacy work must be acknowledged, rather than restricted, in future definitions for charitable organisations.
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