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Dear Sir:

Attached please find the Association of Heads of Australian University Colleges and Halls (AHAUCHI) submission to the Inquiry into the Definition of Charities and Related Organisations.  This submission has been authorised by AHAUCHI’s National Executive.  

AHAUCHI represents some 140 residential colleges and halls at university level, and we speak for the vast majority of such colleges within Australia.  AHAUCHI has a formal constitutional objective of promoting university college residence as a means to a broad education incorporating academic, social, cultural, and moral development. One of the defining characteristics of our member colleges is that they provide pastoral care and educational assistance to our (mostly rural sourced) resident students.  

Should you have any questions concerning this submission, please feel free to call me at your convenience.  My contact details are provided at the head of this letter. 

Yours sincerely

Dr Lewis Rushbrook, Executive Member

Association of Heads of Australian University Colleges & Halls, Inc.

Association of Heads of Australian University Colleges & Halls, Inc.

c/o Burgmann College 

PO Box 1345   Canberra   ACT   2601

Submission to the Inquiry into the Definition of Charities and Related Organisations
Executive Summary

The Committee of Inquiry should be cautious about recommending any move away from the existing common law definition of charities.  The common law definitions have been built up over a considerable period of time and continue to serve a useful role for regulatory and administrative purposes.  

The present approach under common law of designating charitable status at the entity level rather than the activity level ought not be varied without thorough consideration of the administrative consequences for the charitable and not-for-profit sector.  

Changing the definitional basis from the organisation as a whole to the activities of the organisation might be fine in theory, but it would impose a burdensome requirement for activity based accounting.  The inquiry ought pause before recommending any changes that would (in practice) impose additional compliance burdens on the charitable sector.  

The common law charitable status of university colleges and halls of residence has been stable and uncontroversial over a long period of time, in line with many overseas jurisdictions.  The common law definition of charities, under the education heading, should not be replaced by codified definition without a careful appraisal of whether there is public benefit to be had by disturbing current arrangements.  

Characteristics of university colleges and halls of residence

University colleges and halls of residence have long been a part of the higher education landscape in Australia
.  The oldest university college in Australia dates back to 1846
.  There are now some 145 separate university colleges and halls of residence in Australia, providing services to some 36,000 students in residence in total.  

One of the defining characteristics of university colleges and halls is that they provide pastoral care and educational assistance to their students in residence.  In addition, many of the colleges are affiliated with or operated by religious organisations and in those cases are also concerned with the religious and spiritual development of students.  

The educational assistance provided by university colleges and halls typically covers one or more of a range of activities including but not limited to:  

· Employment of academic deans and tutors (often in residence) to provide academic support and guidance to students;

· Provision of academic support infrastructure such as computer rooms, internet connection, & library;

· Award a range of prizes, bursaries, and honours for academic excellence; 

· Provision of assistance and/or scholarships to financially needy students; 

· Provision of support and intelligence to university faculty mentors in identifying students at risk, thus aiding progression/completion rates; 

· Cultivation of relations with university academics by appointing them as members of senior common room in return for academic tutorial and coaching/remedial assistance; &

· Creation of an environment that is generally conducive to study.

In addition to the above, some of the religious affiliated colleges conduct theological courses and confer theological degrees in their own right
.  

The pastoral care provided by university colleges and halls typically covers formal and/or informal counselling and support delivered by principal in residence and a network of live-in “residential assistants” (the latter often postgraduate students who receive concessions on fees in exchange for residential assistant duties).  

One of the key roles provided by the pastoral care is assisting students in residence with the transition out of school/home and into university life.  The pastoral care typically extends to cover areas/issues such as suicide prevention, substance abuse, sexual harassment, personal emergencies, and more generally seeking to promote positive behaviours that respects the rights of fellow residents.  

The defining characteristic of the university colleges and halls is that they provide accommodation and other services in a way that facilitates the academic, social, cultural, and moral development of the students in residence.  The university colleges tend view their core business as fostering of academic community. 

Colleges and halls are distinguishable from private landlords and other commercial providers of accommodation to tertiary students in that colleges and halls: 

· are not for profit; & 

· have a formal objective to promote the academic, social, cultural, and moral development of the students in residence.

Ownership structure of university colleges and halls of residence

Although most university colleges or halls are formally affiliated with (typically one) university or other higher education institution, the majority of the colleges and halls are not university owned or controlled.

In Australia, the ownership breakdown of the university colleges and halls (including those that are not members of AHAUCH) is approximately as follows:

            Type of Owner of College
        Percentage of Total Colleges

            Educational institution
  42

            Religious organisation
  42

            Charitable foundation/trust
  15

            Other
    1

            TOTAL
100

Colleges and halls are often affiliated with their university via state or territory legislation but the affiliation arrangements can be other than statutory.  

Legal  structure of university colleges and halls of residence

University colleges and halls have a variety of legal structures.  More often than not the university owned colleges and halls are legally indistinguishable from the university body corporate whereas the religious organisation owned colleges are separately incorporated from the parent organisation.  However there are both church owned/affiliated and university owned cases where this general rule does not hold.   

Where colleges and halls are incorporated as separate entities in their own right, they are normally incorporated under one of:

· their own act of parliament (which confers body corporate status);

· state or territory Associations Incorporation Act; 

· corporations law;

· powers delegated under state law to a religious organisation. 

Colleges and halls at times use trust structures, either for holding capital assets such as land or for fund-raising purposes for scholarships and/or capital improvements etc.  

Charitable and other standing of university colleges and halls of residence

In line with international practice, university colleges and halls in Australia have for various administrative/regulatory purposes been accorded charitable status under either or both of the education and religious heads of charity.

For federal tax purposes, university colleges and halls are non-profits
 with both charitable
 and deductible gift recipient status.  This provides varying degrees of concession under income tax, goods and services tax, and fringe benefits tax.  

Colleges and halls have charitable status for purposes of state and territory tax laws.  This provides concession under payroll, local government, and certain other taxes.  

Commercial activities of colleges and halls

Colleges and halls typically engage in some activity that is not connected with their charitable objectives under the educational or religious headings.  During term breaks and over summer vacation many colleges or halls garner revenue from the conference trade.  In addition, some colleges and halls provide off-site function catering on a commercial basis.  

These commercial activities typically represent less than ten per cent of college or hall revenue.  Without this commercial revenue (which in fact is derived largely from cultural, religious, academic and other non-profit groups rather than the business end of the conference market) colleges and halls would be required to charge higher fees to their students in residence than would otherwise be the case.  

Rationale for continuing to apply charitable status at the entity level

Charitable status should continue to apply at the legal entity level rather than the activity level.  The current pragmatic approach of permitting charities to engage in a limited amount of commercial activity not connected with their charitable purpose, ought continue.  

Colleges and halls are essentially operating a seasonal business with charitable purpose.  It would be inefficient for the colleges and halls not to seek best commercial return on their buildings and other capital infrastructure during the term breaks and summer holidays when the students are not present.  

Applying charitable status at the activity level will force colleges and halls (and many other charities) to adopt activity based accounting.  This imposes a significant additional compliance burden
.  Activity based accounting requires apportionment of overheads between the different activities – charitable versus non-charitable.  Further, if the activity based accounting is required for purposes of calculating a tax liability, the apportionments must be supportable and the relevant records/supporting documentation must be retained for the full statutory period.  

The public interest in a competition policy that ensures a “level playing field” between commercial firms and the commercial activities of charities - needs be balanced against the public interest in a charitable sector not overly burdened by the dead hand of unnecessary government imposed bureaucracy.  

The inquiry should not recommend adoption of activity level charitable status unless the inquiry finds widespread evidence that the commercial activities of charities are causing unacceptable levels of distortion in the efficient operation of domestic markets.  It would be prudent for the inquiry to seek expert input on the potential compliance ramifications for the charitable sector, before adopting any recommendation to apply charitable status at the activity level.

Rationale for continuing with the common law definition of charities

The common law continues to provide a relevant framework for defining whether or not an entity qualifies as a charity.  The inquiry appears (from submissions listed) to have been presented with only limited evidence to support the assertion that the common law is not up to the challenge of continuing to provide an adequate means of defining charities.  

Conclusion

The inquiry is urged to maintain the status quo not only for how charities are defined, but also for the deductible gift recipiency provisions contained in the federal tax law.  

The Association is grateful for the opportunity to have made this submission.
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