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Inquiry into the Definition of

Charities and Related Organisations

c/- The Treasury

Parkes Place ACT 2600

Dear Sir/Ms

Please find attached a submission to this Inquiry, prepared by the Council of Social Service of NSW (NCOSS).

This submission has been developed following a range of discussions with human services charities and other non profit organisations in NSW. It has been formally endorsed by a number of major NCOSS member organisations, which are listed at the back of the submission.

I hope that the views provided will be of assistance to the Inquiry in its deliberations. If further information is required, I can be contacted on (02) 9211 2599.

Yours sincerely

Gary Moore

Director
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Introduction

The Council of Social Service of NSW (NCOSS) is the peak body for the social and community services sector in NSW.

Through its membership, networks and services, NCOSS has an extensive relationship with a vast range of charities and other non profit, community organisations. These agencies are large and small, urban and rural based, and cover the full range of activities which can be included in definitions of the human services.

During 2000, NCOSS, in conjunction with all other State and Territory Councils of Social Service (COSSs), operated a national GST Business Skills Project for charities and other non profits.

The views and experiences of many of the 5,000 community organisations which received assistance through this Project, re-reinforced long held perceptions about the difficulties and inequities which exist in the definitions and interpretations of charity and related notions, by the courts, Commonwealth, State and local government agencies.

Such problems have been compounded by the changing social and economic environment of the past 15 years, and the strategic management and funding practices of governments, which is producing significant restructuring in the community sector, along with the emergence of for-profit firms providing services in some parts of the human services.

This submission proposes that the Inquiry recommend:

· in the first instance, reforms to the current interpretative practices of Commonwealth and State/Territory Government agencies in relation to charities and other non profit organisations;

· further consideration of new nationally consistent statutes to better define charities, and remove the problems associated with existing common law; and

· the establishment of an independent national charities regulator, drawing from the experiences of similar bodies in nations, such as the UK and Canada.

NCOSS also draws the Inquiry’s attention to the major submission prepared by the Australian Council of Social Service (ACOSS), and indicates its, in principle, support for the thrust of the recommendations contained in that submission.

Current Issues of Concern
(i)  Charitable activity

The basic notion of a charitable activity, being “endeavour, often altruistic, in pursuit of the public good, and in the public interest”, remains appropriate as a basis for classification of charitable purposes in today’s social and economic environment.

In addition, the principle of recognising diversity of beliefs has become increasing important in today’s multicultural community.

However, many NCOSS member organisations raise the following problems with the present definition of charities:

· the classification system, based on the “four heads of charity” is inappropriate and outdated. The first three heads are both too imprecise, on one hand, and too narrow, on the other, whilst the fourth head (other purposes beneficial to the community) is too general and vague;

· the charitable status of self-help organisations is unclear;

· the advocacy and policy development activity of charitable organisations is inappropriately restricted by common law definition of charity; and

· some core human services, such as child care, are incorrectly denied charitable status for taxation purposes by the Australian Tax Office.

One of the effects of the current regime is the inappropriate discrimination in fiscal and other legal benefits which arises between different types of non profit organisations which deliver or support the delivery of human services.

Such differentiation can be practically and painfully significant, in terms of the cost of goods and services to the non profit organisation, its capacity to raise revenue for its activities, its perception in the broader community and its relationships with government and business.

The ACOSS submission to this Inquiry (Appendix 2, page 48) lists 12 different types of personal and social support services, 4 different types of child care services, 3 different types of policy, community or service development and advocacy services and a large number of employment and training, self-help material assistance and accommodation support services, as examples of non profit community services whose charitable status is currently ambiguous.

 (ii) Public benevolent institutions 

 This classification was established some 80 years ago to enable charities which assist disadvantaged people, (particularly, though not exclusively, under the head of charity dealing with the relief of poverty), to obtain specific further tax concessions, principally gift deductibility.

There are many in the NSW community sector who argue that the principle of targeting the greatest level of tax concessions to charities which assist disadvantaged people and/or communities remains an appropriate benchmark today, and into the future.

Concerns expressed about the current operation of this classification, include:

· it is focused, in a restrictive and inappropriate manner, only on the provision of direct services to individuals, and not to broader community development, advocacy, policy development or community sector support activities;

· inconsistencies have emerged between the definition of charitable organisations and public benevolent institutions; and

· the application of this classification has not kept pace with the nature and breadth of service and sector development in the human services, especially over the past 15 years.

As with the  problems concerning the definition and interpretations of charity, the operation of the PBI classification has led to significant inequalities between different non profit human services organisations, which also has substantial impacts on the fiscal and related capacities of non profits not receiving the PBI benefits.

It is also true that organisations such as political parties, cultural agencies and others with a general population focus, have been able to obtain PBI status, whilst many working with, and on behalf of the disadvantaged continue to miss out.   

(iii)  Other non profit community organisations

The last 25 years have also witnessed a rapid expansion in the numbers of non profit community organisations in the environment protection, arts, media, sport and recreation, regional development and other arenas.

A significant number of these bodies have been able to obtain some tax concessions, principally income tax exemption, and some have obtained gift deductibility, although they have not come under the charities definition and classification system.

A substantial portion of these non profit community organisations are involved in activities which many would consider contribute to the public good, and operate in the public interest. A much smaller portion would target their activities towards assisting disadvantaged people and/or communities.

Many of these organisations contribute in a fundamental way to improving the social cohesion of communities, to preventing social problems, to encouraging civic participation and to building social capital at the neighbourhood level. 

Any reforms of the current definition of charity and subsequent impacts on the provision of tax and legal benefits, should endeavour to integrate rationales and practical measures which are currently used to deal with these non profit, non-human services community organisations. Such reforms should also not penalise these organisations.

Definitions based on Organisation purpose or Activities

The recent introduction of the Goods and Services Tax (GST) included, for charitable organisations, a requirement to distinguish between their “commercial” and “non commercial” activities, in order to seek tax exemptions.

This approach stands in contrast to the current application of charity law, which is based, as previously discussed, on organisational purpose, rather than activities.

There is a firm view, in the NSW community sector, that classifying in terms of organisational purpose is a better approach. This is because of the significant difficulties (and compliance costs in the GST situation) in classifying activities in a multifaceted organisation, as opposed to classifying purpose.

It is also clear that a principal objective of charity law is to identify organisations which should attract public support, as well as government support through tax and charges concessions.

In recent times, with the application of competition policies across Australia, some in the private, for profit sector, and some involved in market based reforms to government funding of non government organisations, argue that for profit businesses are unfairly disadvantaged when competing with non profit charitable organisations.

In examining this claim, two aspects must be addressed, namely, the impact on organisations and the impact on consumers or clients.

Evidence suggests that charitable organisations in Australia are not nearly as dependent on commercial fund raising activities as their counterparts in other OECD countries, particularly the United States. As indicated in most countries, income tax concessions for donors to charitable organisations are also necessary to recognise and support altruism.

In the human services arena, for profit businesses  have become service providers across a sporadic range of areas, where profit taking is possible, such as aged care, child care and the new Job Network system.

There is some support within the NSW community sector for the notion of providing income and consumption tax concessions to for profit businesses, where the majority of the clients of the specific human service being provided are disadvantaged, and it could be shown that the fiscal viability of the business is threatened.

The legal requirements of a non profit entity remain paramount in this debate. Whilst non profit charitable and non charitable organisations may make profits, under current provisions of Corporations Law, and various State legislation, these profits must be directed towards the purpose of the organisation, and not delivered as returns to shareholders or others with a stake in the entity.

Providing relevant tax concessions to non profit community organisations is a further efficient incentive to expand and/or improve the quality of service to clients. For human service non profits, this is a core consideration.

Accordingly, NCOSS rejects the “competitive neutrality” arguments as being overstated. It is also in the public interest, as allowed for in the 1995 Competition Principles Agreement, for the provision of human services, to not be subject to full blown competition policies.

Options for reform to definitions

There is an urgent need to simplify and make consistent approaches by all levels of Government and their agencies to the classification of charity in contemporary Australia.

From discussions with many community sector organisations, and their peak representatives in NSW, NCOSS believes the case exists to:

(i) 
recognise the existence of the several thousands of non profit, community organisations across Australia, as a distinct sector of society and the economy. Those non profit organisations, which currently have income tax exempt status, should retain this status;

(ii) 
develop a new definition of charitable organisation based upon the dominant purpose of a non profit community organisation being the relief of poverty, or the promotion or improvement of social, environmental, spiritual or cultural well-being or other similar purposes beneficial to the community. Such organisations would be automatically eligible for income tax and consumption tax exemptions and exemptions from State taxes and charges; and

(iii) 
recognise, for the purpose of additional tax concessions (gift deductibility), charitable organisations whose dominant purpose is to assist disadvantaged people and/or communities. Other non profit community organisations, which are not classified as charitable under the proposed above definition, but whose dominant purpose is to assist disadvantaged people/and or communities, should be eligible to apply for gift deductibility.

The above classification would apply to all non profit community organisations falling within these categories, whether they are providers of direct services, facilitators of community development, or organisations concerned with policy and non profit sector development, and/or advocacy.  

A New Approach to Regulation

The effective regulation of charitable organisations is also a key issue of public interest, especially given their special status accorded to them by donors, government and the general community.

The non profit community organisation sector in Australia is now a major contributor to GDP, a substantial employer, a major provider of services in all communities, a fundamental element of the nation’s social capital and a steward of significant physical and human assets.

At the Commonwealth level, policy direction and regulation has largely fallen, through fiscal monitoring to the Australian Tax Office. As ACOSS points out in its Inquiry submission (2001, page 8), revenue concerns overshadow broader public interest concerns in defining charitable purposes.

Charitable fund raising activities are regulated at the State and Territory level, although not in a uniform manner.

In other nations, such as the United Kingdom and Canada, a statutory charities regulator has been established. These bodies are empowered with a number of responsibilities which are designed to:

· allow public confidence in the individual charities and charities as a whole to be maintained;

· provide technical assistance and advice to ensure that the administration of charities is of the best quality; and

· to deal with instances of abuse and mismanagement.

Many within the NSW community sector believe that careful and critical consideration should be given to an effectively resourced, independent national regulator would provide a more efficient and appropriate service than the current ill -focused and inconsistent approach taken by Commonwealth and State/Territory Governments.

As Governments are the principal purchasers of services from a significant number of human services non profit community organisations across Australia, the establishment of an independent statutory national charities regulator, would further improve accountability and performance arrangements.

It would also enable Governments and the community sector to more actively pursue policy and program partnerships in a more co-operative manner.  

This submission is endorsed by the following NCOSS member organisations:
· Association of Children’s Welfare Agencies

· Baptist Community Services

· Central Coast Community Council

· Combined Pensioners and Superannuants Association

· Community Child Care Cooperative Ltd

· Ethnic Communities Council of NSW

· Family Support Services Association of NSW Inc

· Illawarra Forum Inc

· Inner South West Community Development Organisation

· Interchange Respite Care

· Mercy Family Centre

· Network of Alcohol and Other Drug Agencies

· NSW Federation of Housing Associations Inc

· Older Women’s Network

· SDN Children’s Services Inc

· Sydney Rescue Work Society (Communicare)

· UnitingCare NSW & ACT

· Women’s Health NSW

· Youth Action and Policy Association
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