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EXECUTIVE SUMMARY:

Narkaling supports the opportunity to further investigate the definitions of charities and other related organisations in Australia.  We believe that there is a need to clarify what a not for profit or public benevolent institution status means, not only for the service sector but also for the government and commercial sector.  This will assist in the understanding of the purpose and philosophy of these organisations, which are service-driven and not commercially driven as profit-making enterprises are.  Therefore the playing field will never be level and this is something that needs to be understand by the Government financial management sector – the intrinsic differences between the not for profit sector and the for-profit sector. 

Narkaling is a non-profit organisation, and is also a public benevolent institution.  There have in the past been vital tax concessions that are intrinsic to being a non-profit organisation.  We would argue that a committee of investigation could not have an understanding of the situation of charity definitions if it does not fully understand the implications of those definitions.  Due to how we are defined legislatively, Narkaling was able to access some benefit from the taxation law, which no longer applies.  Therefore the examination of definition must to some degree comprehend (and I would suggest comment on) the implications of the definition – socially, administratively and in tax law. 

Part of the difficulties in being a not for profit organisation in a commercial 

‘market place’ can be summarised in the following points:

1. Most service organisations are becoming more and more competition orientated, which often means ‘pay for service’.  This will ultimately limit the service provision given to disadvantaged individuals who may not be able to afford to pay even a token amount.

2. Competing against the commercial market place that often have substantial benefits and concessions as part of being a commercial business.  For instance the overseas trade grant money contribution for marketing starts for companies/organisations spending a minimum of $20 000 per year on marketing.  Narkaling would like to be able to investigate the overseas market but has only ever spent $10 000 per year on marketing.

3. Many organisations are unsure of what it means to state that your organisation is a PBI.  They more readily understand being a charity, which is not the perception Narkaling wants to operate within, as it can be seen as patronising and aimed at constant fundraising.

Narkaling also engages in advocacy and awareness raising on behalf of people with print disabilities.  We are in that sense engaged in the provision of indirect services – in particular, advocacy and information services.  The definition of a Public Benevolent Institution (PBI) which has emerged through case law states that to qualify as a PBI an organisation must provide direct relief (of poverty, sickness, suffering, disability etc).  The continuing provision of direct assistance is, of course, essential. But, as the Issues Paper itself notes, there is "a movement within the sector towards a greater focus on self-help, prevention and advocacy activities, and a less predominant emphasis on the provision of direct assistance."  Enabling people with disabilities to maximise their independence and advocate on their own behalf is not only good practice, it is consistent with the Disability Services Act (and State Disability Acts). It would be a retrograde step were such activities discouraged by tax law.

It may appear complex as Narkaling is juggling several priorities in being a service provider; manufacturing literacy resources, marketing those resources and finally balancing the budget in terms of providing services to people with print disabilities and intellectual disabilities.  However the principle underlying every action taken at Narkaling is to enhance the lives of people with print and intellectual disabilities.  This characteristic of our practice cannot be divided out from the resource that we provide, which due to government expectation must now be run virtually as a small business.
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DETAILS

The best way to present our analysis of current social expectations and experiences for defining charities and other related organisations, is to initially explain how Narkaling operates – both financially and ethically.  Further analysis can be made following the understanding of our experiences as a PBI not for profit service provider.

Background to Narkaling

· How it operates:

· Narkaling is run by a voluntary Board of Management and is an incorporated non-profit organisation with a constitution.  Even though aspects of Narkaling relate both to a community services organisation and being a small business, the over-riding consideration is ALWAYS about improving access to the printed word for people with print and intellectual disabilities.  There is a staff of three, one of whom is part time, and all staff need to be flexible and often work overtime without expecting financial recompense.
· What Narkaling does:
· Narkaling is a non-profit organisation partially funded by the Commonwealth Department of Family and Community Services under Disability Programs to specialise in the production of audio cassette/book kits which are narrated at slower than usual speeds. These kits are being used by a wide range of people who are developing English language and literacy skills and who have print disabilities.

· Narkaling Reading kits are different to other audio books because:

1. A copy of the published book always accompanies the audio cassettes,

2. The speeds of narration are much slower than the usual audio or talking book,

3. The usual audio book narration speed is 175 to 200 words per minute; Narkaling speeds range from 40 to 140,

4. People use the slower speeds to follow the print in the book, or to comprehend the spoken word, where previously they could not.

Narkaling also runs a reading group in the Perth metropolitan area for people with intellectual disabilities, thus providing alternatives to employment for people with disabilities.  This project incorporates the public library sector.

People who use Narkaling: 

Narkaling is a national print disability service that produces accessible reading and literacy resource material.  The following are the estimates of the people who benefit from the resources we provide, bearing in mind that we are not in a position to accurately judge the number of people who directly benefit from our service.  There are however an estimated 3.9% people in the Australian community with print disabilities.  We have around six personal contacts every week (either by phone, email or letter) from people using Narkaling Reading Kit’s (NRK’s) which amounts to three hundred and twelve people annually.  We sold five hundred and thirty reading kits last financial year to libraries, schools and TAFE colleges. Over 1999-2000 we were running the Narkaling Network Reading Group and many people with intellectual disabilities took part in it.  We could not afford to take on more participants even though there was interest expressed from other individuals once they heard about the project.  

The additional people in the wider community who receive an indirect benefit from Narkaling include the following groups.  Our reading kits go into public libraries and schools around the country.  Groups such as non-English Speaking Background people and adult literacy students also use our kits.  These groups of people would amount to at least 100 000 people nationally who might be receiving a benefit from NRK’s.  We have around 1500 people on our mailing list that receive information about print disabilities and about Narkaling resources.

It is estimated that “approximately 10% of the population is learning disabled and will have major problems with reading” (Read Write Now – Midland Literacy Tutors Scheme 1999).  Therefore it can be seen that a service provider such as Narkaling has huge potential to assist a community problem like illiteracy if we can maintain our not for profit status and provide a ‘service’ to these groups. 

Benefits from Narkaling:                                                                                 The benefits specifically include a sense of social integration for people with intellectual and print disabilities.  This is an area that is specifically targeted in the Howard Government’s latest plans for welfare reform.  Their Reference Group’s Final Report envisages a welfare system whose “central goal should be to minimise social and economic exclusion” (ACROD Newsfax 19 of 2000).  It also recommends social partnerships between government, business and the community.  The Narkaling Network Reading Group and the use of the Narkaling Reading Kits in community centres like libraries represents that sort of integration.

People with intellectual disability are likely to have their life experiences limited in many ways and books and the opportunity for people to discuss their reactions to and feelings about them is one way of increasing these experiences.  International experiences of reading groups for people with developmental disabilities reflect the not so startling idea that what is most important (in the discovery of reading and talking about books) is the recognition of oneself as an individual.  This might be because the same opportunities have not presented themselves to this group of people and so discovering one’s emotions and being in relation to other people has not been a predominant factor in their development. 

                                               ***********************************                                            

Responses to particular questions raised by the Issues Paper

1) The implications of current social expectations and experiences for defining charities and related organisations.

The Committee is to examine and report on existing definitions of charitable, religious and community service not-for-profit organisations, having regard to the following:

(a) the attributes, purpose and behaviour of such organisations in light of the current social expectations and experiences; and

(b) those organisations that are wholly or partially charitable, religious or community service not-for-profit.

1 A) The attributes, purpose and behaviour of Narkaling: 

The purpose of Narkaling is to enhance the lives of people with print and intellectual disabilities.  Our vision states “All people have the right to read” and our mission is “to improve language and literacy skills for people with reading difficulties”.

It may be a governmental preference that people with disabilities are more self-sufficient and that services aid the development of that, however our experiences do not always carry that out.  In our reading groups some participants with developmental disability had originally been reluctant to ask for help where staff had expected them to be an independent user, and this can be seen as a retrograde step, encouraging dependency when current philosophies encourage independence so highly.  But it can also be viewed as a reaction to a world which is encouraging more and more independence by people with disabilities - living independently; aiming for open employment; recreating away from traditional activities for people with disabilities.  The goal these people are given is to do things independently of the traditional supports of friends, family and caregivers but these supports have not been replaced in the wider community. 

It is important to give people valued social roles but unless the general population learns to accept people as having abilities but also limitations, then these people will always live on the fringes of society - no longer hidden away but perhaps more isolated.  Therefore some guided supports are still necessary.  Even though Narkaling seems to be providing a non-institutionalised resource available in the public arena for people with disabilities, more support is obviously still needed to access these resources, which is one reason we set up the reading groups.

1 B) An organisation cannot be partially charitable as the intrinsic purpose of the organisation is to be ‘providing a service’ and so called commercial activities are undertaken to fund other service aspects.

A selection of the objectives seen in Narkaling’s Annual Report show how intrinsically linked the aspects of service provision and running a tight budget as per a small business are to the continued provision of Narkaling’s services.

Narkaling’s Objectives include:

1. To provide direct support and facilitate networks for consumers and potential consumers under the Narkaling Network Reading Group so as to access Narkaling Reading Kits.

2. To increase sales in order to lower the purchase price of the kits and make them more accessible and affordable.

3. To facilitate information sharing and information dissemination on print disabilities, and on behalf of people with print disabilities.

Q: The major social and economic factors affecting the ‘attributes, purpose and behaviour’ of Narkaling are: 

The potential impact on the tax treatment of charities is the main context in which the Inquiry must be considered.  Narkaling as a public benevolent institution does not compete directly against for-profit entities for service contracts/tenders with Government at this time, due to several of the factors mentioned in Narkaling’s background.  However as governments shift their funding models from grant allocation to purchasing outcomes through competitive tendering, direct competition between non-profit and for-profit organisations is becoming more common.  Narkaling believes that economists wedded to the principle of competitive neutrality believe that the tax concessions available to charitable organizations give them an unfair advantage in such a situation.  But we have found that in reality, the supply of services to people with disabilities would be severely depleted without these concessions (and for-profit companies would not fill the gap). Moreover, the New Tax System has significantly reduced the tax advantages of charities (the Wholesale Sales Tax, for example, from which charities were exempt, now no longer exists). This substantially weakens the competitive neutrality argument in our opinion. 

Q: What are the key characteristics of the current social and economic environment for the sector as a whole, and what significance do these characteristics have on how various parts of the sector are or should be defined? It might be an obvious statement but appears to be often overlooked in government calculations, but we are operating in a ‘service’ sector, whereby the prime motivation is to consider the needs of individuals with disabilities, difficulties or reduced incomes or any other number of disadvantages and assist in alleviating those problems.  As a non-profit organisation, we were seen to have some slight financial advantages through, for instance, not paying sales tax.  However with the introduction of the new tax system, which has aimed to make all organisations such as ours more and more like a small business (so that now we have the added administrative burdens), we have lost the advantage of not paying sales tax, and must now also absorb the costs of the GST.

Some of the changes in these characteristics over past few years include the following.  The sector is under-funded and to assist in funding the community programs that government expects from the charitable sector, many not for profits have set up money-making streams. However you cannot divide off these aspects of the whole organisations as they are intrinsically working towards the same goal of service provision.

Government policies have insisted that the not for profit sector become accountable as small businesses thereby imposing additional financial and legislative burdens on organisations that cannot afford the extra training, extra administrative time and extra book-keeping that is required by these changes.  Therefore staff are overworked and underpaid.  The key point is that any money-making ventures that most public benevolent institutions run are set up with the goal of funding already existing services that are by and large under-funded.  This is one of the main reason that PBI’s rely so extensively on volunteer input as much of the work cannot by carried out by staff funded positions, as there is often not sufficient funding to employ enough staff.

The Issues Paper may note the development of social capital, however social capital cannot be developed purely out of the good heart of the community.  The fact that more and more not for profit organisations are relying on volunteers is a development of social capital but it also costs the organisation time and money, so there must be recognition of the role of these community organisations in assisting volunteers.  The government’s own program is now also encouraging long term unemployed to be part of the Volunteer Initiative.  This means there are often unmotivated, unskilled people coming along to the organisation expecting to be taken on with open arms.  Realistically most small not for profit organisations cannot afford the staff investment of time in these types of volunteers.  The point we are making is that the government cannot blithely refer to ‘community capacity building and taking greater responsibility and development of social capital’ and not provide some financial advantage for the groups who are often struggling to build this type of social capital.

The movement that is referred to within the Issues Paper as a ‘greater focus on self-help, prevention and advocacy activities’ also costs money to sustain.  There may be a belief that the provision of direct assistance is more expensive and therefore self-help and advocacy is the way for government to save expenditure.  However basically most individuals still struggle by themselves and need a community base to refer to, otherwise they become totally disenfranchised.  Self-help and prevention are also part of a larger socio-cultural movement and may get more lip service than it warrants.  Of course ideally we would like all our clients to be able to read and be articulate and advocate for the need for these print disability resources themselves.  However in that case, we would be on a level playing field because if they could advocate for these types of resources (and see in advance how they would benefit from them) then we wouldn’t need to provide them.

Narkaling does engage in what might be called commercial activity, however with the limitations imposed upon it as have been discussed under Narkaling’s background - Financial status.  We can see that this sort of activity will increase across the sector in the next decade.  Increasingly, disability service providers have to operate in commercial activities to subsidise their services, and for some organisations - such as supported employment providers - commercial activity is integral to their purpose. (The notion of a ‘dual focus’ – service delivery and commercial viability - is central to the Business Services Review.)   One relevant but disturbing option canvassed in the Issues Paper would enable an organization to obtain charitable status for some of its activities, but not for others. At present, in common law there is no such thing as an organisation, which is only partly charitable. An organization is either a charity or it is not.  Requiring an organization to have multiple statuses would be complex to administer (both for Government and for non-government organizations). It would conflict with the principle of simplicity - which, at least initially, was one of the reform principles which guided the development of the New Tax System.  It would also deny the integral nature of organizations. Although a disability service organization may engage in a range of activities, in practice it is guided by a single mission. Commercial arms are not autonomous: they are set up to complement and maintain the viability of other parts of the organisation. Disentangling the connections between the different arms of an organization would be difficult and artificial.  A related question raised by the Issues Paper is whether the nature or the purpose of an organization's activities ought to determine its charitable status.  If activities were to be assessed by their nature, distinguishing between for-profit activities and not-for-profit activities would be problematic. There is no difference in the nature of their services between private-sector and community-sector aged care nursing homes (to take an example from a sector in which for-profit operators are more common than in disability services). But private providers will only supply a service if it generates a profit. There are few private-sector providers in disability services because the potential profit margin is too small. A non-profit charity, by contrast, has service provision as its primary purpose – if it makes a surplus that goes into subsidising further services. That is a difference in purpose, not nature. Arguably the difference in purpose is reflected in the range and quality of services provided. 

2) Existing definitions of charities and related organisations used in Australia.

2. The Committee shall examine:

(a) any current definition set out in legislation (Commonwealth or State), common law or popular usage, including the continuing relevance of the 'public benevolent institution' definition;

(b) any current use of the concepts for social, economic, legal, regulatory, statistical or academic purposes; and

(c) definitions used in overseas jurisdictions.

Response to questions raised in Issues Paper

Q: Definitions should not be based on the nature of the activity but of the purpose of the activity which is usually the same purpose of the overall not for profit organisation.

Q: In some instances it would be relevant to look at multiple purposes but generally the sole purpose of the organisation should be used to define the organisation.

Q: Narkaling does not have any particular suggestions as to a methodology for use when a purpose is secondary, but would imagine that would be of use on only limited occasions.

Q: Even a religious organisation performing a wide spectrum of activities is still bound by the overall purpose of the organisation i.e. to relieve suffering, and by and large the staff that have been employed will all be working towards this goal.  Therefore we don’t think it’s appropriate to define the various activities differently.

Q: We don’t think it is appropriate to distinguish between the commercial and non-commercial activities undertaken by the non-profit organisation, as the over-riding concern of the not for profit organisation is to find sufficient funds to provide services.  It is instrumental to look at the differences between not for profit and profit-making enterprises.  The compelling difference between for profit businesses and not for profit organisations is that the former has the key concern of providing a profit to shareholders and their staff are judged regularly on whether they provide this profit margin, whether it’s by reducing services or reducing choices.  Not for profit organisations however may make a margin on some aspects of their activities, but this margin was created specifically to go back into providing the very services they are required to provide.  Therefore a not for profit cannot be wholly or partially not for profit.  They are always wholly not for profit – in purpose, intent and character.

Q: There definitely is an expectation in the sector that charities and not for profit organisations undertake commercial activities to remain viable in their core function.  These commercial activities should be defined as ancillary funding activities to aid the goals of the not for profit organisation.  The activities themselves should NOT be defining the definition of the overall organisation as they are ancillary and adjacent to the main purpose of the service organisation.

3) Definitions used in overseas jurisdictions

Narkaling has no responses to the examination of these particular issues.

4) Options for enhancing the existing definitions in Australia.

Responses to questions posted in the Issues Paper:

Q: Narkaling is defined as a not for profit organisation and also classified as a public benevolent institution for the purposes of tax law.  This has some implications for our administrative tasks.

Q: Is your organisation ‘defined’ differently by different agencies or jurisdictions?  If other organisations (government or private) are ignorant as to the overall nature of Narkaling, they only need to refer to our Annual Report that states our purpose plainly within the vision, mission, values and objectives.  However we would never define ourselves as purporting to be anything other than a not for profit organisation which has public benevolence aims and purposes.

Q: Does the current definition of your organisation impose any constraints on your ability to adjust your ‘attributes, purpose and behaviour’ to respond to changing demands?  Our ability to adjust our ‘attributes, purpose and behaviour’ to respond to changing demands is inherent in the flexibility and dedication of the staff employed by the organisation.  Our ability to adjust to changing demands has very little to do with how we are defined legislatively.  That is part of the nature of a not for profit community organisation is that we cannot afford the time or consideration to dwell on the nature and philosophy of definitions.  We see things far more pragmatically and aim to effect change in the lives of people who are disadvantaged.

Q: Do current definitions allow regard to be taken of the social and economic environment that your organisation operates in?  The social and economic environment is quite dramatically changed from when the definition of a public benevolent institution was first coined.  Therefore the definition could be changed to include factors such as - building programs to ease disadvantage, and establishing community networks to reduce the levels of disenfranchised people in our community, so as to ease suffering.

Q: Do the terms ‘charity’, ’religious organisation’ and ‘community service not-for-profit organisation’ continue to have relevance in the current social and economic environment?  We would support the continued use of all these terms except for ‘charity’.  This term implies a patronising type of relationship, which does not reflect the characteristics of most charitably orientated organisations operating in our community today.  They are more appropriately described as community assistance organisations. 

Q: Do the four ‘purposes’ of charity in the common law continue to have relevance?  As I mentioned above, the term charity can be extrapolated into other areas of our current social and economic environment.

Q: Is the concept of PBI of continuing relevance? Public Benevolent Institution may be an old-fashioned term, however the concept is laudable and still relevant.  The definition may need re-adjusting to incorporate what many PBI’s aim at doing in current society, however the concept should remain.

Q: Is there a place for ‘direct’ assistance to be distinguished from other forms of assistance? As mentioned previously, ‘direct’ assistance by not for profit organisations is usually always affiliated with some other ‘indirect’ activity that feeds into the direct activity, therefore it is not going to be constructive, and could in fact be destructive of many small organisations, to differentiate between those aspects of their community assistance of the disadvantaged.

Q; Should the definitions of charitable, religious and community service not-for-profit organisations be left to the courts or enacted in legislation? What are the advantages and disadvantages of the different approaches?

Definitions of charitable, religious and community service not for profit organisations should be enacted in legislation so as to keep the concepts of what these organisations are doing current for both the political and government sectors and the general public sector.

Q: What do you regard as the framework and key criteria that could form the basis for the classification of charitable, religious and community service not-for-profit organisations?   As mentioned in several responses above these are some of the factors to take into account when forming the basis of classification for these organisations:

· building programs to ease disadvantage, 

· establishing community networks to reduce the levels of disenfranchised people in our community, so as to ease suffering.

· effecting pragmatic changes in the lives of people who are disadvantaged or disabled

·  public benevolence aims and purposes.

Q: Would it be desirable to split out different types of activities into separate entities for definitional purposes? No.  Q: What would be the implications of such an approach for your organisation?  The implications of that sort of approach would mean that Narkaling would severely reduce its service provision in print disability unless further Government funding were made available.
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