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This submission is made by the Australian Animal Protection Society.  The Society is an independent animal welfare organisation based in Keysborough, Victoria where it maintains a shelter for lost, unwanted, abandoned and injured animals and provides veterinary services to the public at reasonable rates.  The shelter receives around 2000 dogs and 3000 cats annually, as well as significant numbers of native animals and some livestock.

This submission addresses the following Terms of Reference:

1 (a)
The Committee is to examine and report on existing definitions of charitable, religious and community service not-for-profit organisations, having regard to the attributes, purpose and behaviour of such organisations in the light of the current social expectations and experiences;

2 (a)
The Committee shall examine any current definition set out in legislation (Commonwealth or State), common law or popular usage, including the continuing relevance of the ‘public benevolent institution’ definition; 

2(b)
The Committee shall examine any current use of the concepts for social, 

economic, legal, regulatory, statistical or academic purposes.

The conclusions of this submission are that the current definitions applied to the sector, and in particular the interpretation of the term ‘public benevolent institution’, result in animal welfare organisations being disadvantaged in relation to other charities, some animal welfare organisations being disadvantaged in relation to others, confusion within the ATO and failure to meet the expectations of the community at large.  

This submission recommends that use of the term ‘public-benevolent institution’ or PBI be discontinued and that animal welfare organisations that meet appropriate criteria should be allowed the same benefits available to all other charities.

The Changing Social and Economic Environment

The animal welfare movement in Australia is very old, the earliest organisations becoming established before Federation as overseas branches of the English Royal Society for the Prevention of Cruelty to Animals.  During the 20th century many other regional and local organisations were established in response to needs that were not seen to be adequately addressed by the authorities or existing bodies.  Most of these organisations were initiated by concerned individuals on an amateur and voluntary basis and many continue to be managed or staffed to a greater or lesser extent on that basis.

However in recent years the environment in which animal welfare organisations operate has changed dramatically.  Many social and economic factors, including amended legislation, imposing the same obligations as relate to comparable profit making, commercial entities, make it necessary that these charities be organised and managed more pragmatically and professionally.  

The charity dollar has become harder to access.  Businesses no longer freely support worthy organisations but will often only ‘donate’ out of their advertising budgets, requiring significant publicity in return.  The public no longer donates second-hand goods as it used to, for sale in  Opportunity Shops, making items last longer in use, or preferring to hold garage or garden sales to recoup private funds.  Even volunteerism has changed, becoming more pragmatic.  Often now, volunteer service is seen as job training or even ‘a foot in the door’.

Charitable organisations have responded by becoming  increasingly competitive, particularly in soliciting financial support.  Bigger organisations now have large, and very professionally managed, departments dedicated to ‘donor acquisition’, ‘donor servicing’, ‘fund-raising’ and “telemarketing’.

Charities, like other commercial entities, must collect and account for GST, we are subject to State and Federal awards for staff salaries and conditions, we must comply with Occupational Health and Safety regulations, we report to the Australian Securities and Investment Commission and we must be insured against our liabilities.

In Victoria the Domestic (Feral and Nuisance) Animals Act 1994 increased the regulatory pressure on independent animal shelters, requiring registration by Councils as Domestic Animal Businesses, following annual inspection and confirmation of compliance with a Code of Practice.   The new Act also introduced registration of cats, making cat owners responsible for their animals in a way that had previously applied only to dogs. 

Concurrently with the inception of the new Act, Victoria also went through the processes of amalgamation of Councils and CCT (Compulsory Competitive Tendering).  These processes led to a reduction in the number of Council animal control officers and pounds.  With an increasing reliance on out-sourcing of pound services to animal welfare organisations, Councils are increasingly expecting these organisations to educate the community in the responsibilities of companion animal ownership.

To summarise, animal welfare organisations are being increasingly relied upon to provide the community with a range important services, of a professional standard and not otherwise available.  These organisations operate in an ever more regulated, demanding,  challenging and competitive environment.

Definition of Charity vs. PBI

The Issues Paper (10 November 2000) for this inquiry accurately reflects the discrepancy between the two terms:-

“
19.
Examples of charities include animal refuges and shelters.


23.
Examples of bodies that are not PBIs are animal welfare societies.”
The concept that animal welfare is a valid charitable purpose is widely and popularly accepted throughout the community.  This view has been supported by the Supreme Court of Victoria (see judgement of Gowans, J in Re INMAN, deceased (1963) ) and is routinely acknowledged by the Australian Taxation Office in granting Income Tax Exemption under paragraph 23 (e) of the Income Tax Assessment Act (1936) and under Subdivision 50-B of the Income Tax Assessment Act 1997.

However, though animal welfare and protection is recognised as being a charitable purpose, partly because of its effect on human sentiment and conduct, it has been considered not to be a public benevolent purpose, apparently on the basis of a judgement that it provides benefits to animals, not to the community (see FCT v RSPCA Queensland (1992) 23 ATR 582; 92 ATC 4441).  

Adoption of this  somewhat perverse definition by the ATO  has meant that the Animal Welfare Sector has consistently been denied benefits allowed to other charities such as exemptions from Payroll Tax, Sales Tax, Fringe Benefits Tax and deductibility of gifts from Income Tax.

This clearly disadvantages animal welfare organisations in an increasingly competitive marketplace.  In particular many donors favour organisations to which donations are tax deductible, either viewing deductibility of gifts as a form of official endorsement of the worthiness of an organisation (this view has been promoted in financial advice given on commercial television programmes) or simply wishing to avail themselves of tax benefits to which their donations entitle them.  This will inevitably impose constraints on the ability to provide services of perfectly valid organisations of long standing and good reputation which, however are unable to offer tax deductibility of gifts.  Ultimately the viability of some organisations may be affected.

In addition recruitment of quality staff to animal welfare organisations without exemption from Fringe Benefits Tax will  be constrained in not being able to offer salary and benefits packages which will be competitive with those offered by other charities.  

The discrepancy between the terms “charity” and “public benevolent institution” causes not only inequity but also a great deal of confusion within the community and the ATO.  Many donors assume that donations to animal welfare organisations are tax deductible and react with incredulity when told this is not the case.  Many have successfully been claiming donations against their tax for years, without ever having been challenged.  

This is not surprising as many tax office staff are no better informed than the wider community and also assume donations to animal welfare charities are deductible.  Some years ago one organisation was actually issued a letter confirming its status as an organisation to which gifts were tax deductible, only to have the letter rescinded several months later as it had been ‘issued in error’.  More recently the GST advisor from the ATO who visited this organisation (the AAPS) was amazed at the revelation that animal welfare charities are not tax deductible.  

Both the inequity and the confusion inherent in this situation are compounded by the fact that some animal welfare organisations can claim deductibility of Income Tax.  The RSPCA and all its State and Territorial branches achieved listing as recipients of 

deductible gifts under Section 78 (1) of the Income Tax Assessment Act in 1982 and the Humane Society International was granted deductibility when it established in Australia, although the Humane Society of Australia has never enjoyed this benefit.

The confusion over Income Tax deductibility of gifts has, unfortunately, so far survived Tax Reform.  In the ATO publication CharityPack (current at April 2000, page 45) under the heading Animals, animal welfare organisations are specifically described:-

“Non-profit entities that operate for the public benefit to protect, care for, preserve, or study animals, or improve the community’s moral feelings towards them, are charities.”

The booklet then gives examples:-

“
* 
animal protection societies

* 
animal refuges and shelters which help lost, sick or injured animals including organisations that care for unwanted and deserted pets”.

In spite of the above use of the phrase “for the public benefit” in its publication, the ATO, at the end of 2000 was continuing to deny ‘public benevolent institution’ status to the Lort Smith Animals’ Hospital, one of Melbourne’s most respected and long standing animal welfare institutions.  How can the ATO maintain that an institution that qualifies as a charity because it benefits the public does not sufficiently benefit the community to achieve PBI status?

Council Rates and charges

The application of Council rates and charges to animal welfare organisations are also dependent on the definition of a ‘charity’.  Rates are not chargeable on property used for ‘charitable’ purposes but some Councils distinguish between parts of an organisation.  

It is possible within a single organisation for its shelter to be exempted from rates, though the caretaker’s house on the same property is rateable; for an opportunity shop that occupies rented premises to be rateable, on the basis that the landlord is liable for the rates (though the lease requires the tenant to pay them) and the landlord is not a charity; for a second opportunity shop, on premises owned by the charity to be rateable, as it is considered profitable and therefore commercial, despite all its goods being donated, its staff being voluntary and its profits being dedicated to the parent charity; and for a third opportunity shop in a different municipality to be exempted by a more liberal Council.

These discrepancies could be resolved by universal adoption of a more equitable definition of charitable purposes.  

Conclusion

The discrepancy between the terms “Charity” and “Public Benevolent Institution” is discriminatory and confusing, both to the Australian public and to the Australian Taxation Office.  

The use of the term PBI as currently applied has disadvantaged the animal welfare sector in relation to other charities which are more obviously human orientated.  It has similarly disadvantaged many animal welfare organisations in relation to the few that have been allowed tax deductibility of gifts.

The important benefits of animals and animal welfare organisations as contributors to and integral parts of the Australian community should be acknowledged and the inequitable application of the term ‘Public Benevolent Institution” should be discontinued in favour of fair treatment for all designated charities.

Non-profit animal welfare organisations that operate for the public good should be accorded the same benefits as other charities, allowing them a fair opportunity to compete for public support. 
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