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Dear Sir/Madam,

INQUIRY INTO CHARITIES AND RELATED ORGANISATIONS

Attached for your consideration is the Tax Office's submission to the Inquiry.

We do not advocate any particular approaches on what definitions ought to be.  These are matters for the Inquiry, and the Government.  However, we have sought to set out for the Inquiry the range of issues that we encounter, and that we see as relevant to administration of this sector.

However, you will see from our submission that there are significant difficulties with the present system. It is our view that no matter the source of definitions used (common law or statutory or a combination), there will be a continuing need for the making of fine distinctions, and this presents many issues that are both difficult and politically sensitive.  Many of the problems we see are virtually without solution.

It is our view that the current system of tax concessions provides an unnecessary layer of administrative cost and complexity, and lacks transparency.  We would accordingly favour a single targetted, transparent and accountable program of direct outlays.

It is also our view that administration would be better served by a single, independent common point of decision making on definitions leading to conclusions about whether organisations are charitable or non-profit, such as occurs with the Charities Commission in the UK for example
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We would be pleased to clarify any matters raised in our submission, or to provide additional material or information, should Inquiry members wish.

Our contact in this matter is Mr Brett Peterson.  He may be reached on telephone (02) 6216 1542.

Yours faithfully

Michael D'Ascenzo

Second Commissioner
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PURPOSE

 AUTONUM 
This submission canvasses issues covered by the Terms of Reference of the Inquiry into Charitable and Related Organisations. It does so in light of the ATO’s experience of the non-profit sector and its knowledge of perceptions and issues for the sector in Australia and overseas. The purpose is to provide the Inquiry with detail of the sort of issues that arise in a tax context so as to help facilitate its deliberations.

 AUTONUM 
We do not advocate any particular policy approaches on what definitions ought to be. These are matters for the Inquiry, and the Government. However, we have sought to set out for the Inquiry the range of issues that we encounter, and that we see as relevant to administration of this sector.

HOW IS THE PRESENT SYSTEM WORKING?

 AUTONUM 
Tax concessions are a significant contributor to pressure on definitions of what is and is not a non-profit organisation, a charity, a public benevolent institution, etc. Varying levels of concession exist, and where that situation continues, there will continue to be a need for fine distinctions to be made by both administrators and the courts. Public benevolent institutions receive the highest levels of concession. Many organisations, not at this level, understandably aspire to greater levels of concession.

 AUTONUM 
Current definitional tests are directed to the organisation or entity as a whole. Decision making and the application of concessions is accordingly at the entity level. As a practical outcome, this approach means that there are imbalances in the community, as many organisations are not single purpose. For example, an organisation with a predominantly charitable purpose, but with substantial commercial activities, will enjoy a commercial advantage in the marketplace over for-profit enterprises supplying the same goods and services.

 AUTONUM 
It is our view that no matter the source of definitions used (common law or statutory or a combination), there will be a continuing need for the making of fine distinctions.  This means that the continued provision of tax concessions in the current manner will always see similar organisations getting different treatment - both from the Tax Office and from the courts.  For example, the Government becomes involved in the provision of some services that can (and often are) provided by non-Government bodies - in these circumstances, the tax situation of the semi-Government body turns on the level of Government control, and this itself frequently turns on the particular structure adopted.

 AUTONUM 
You will see from the material that follows in this submission that the current system of tax concessions, and their provision and administration, presents many issues that are both difficult and politically sensitive. Additionally, the system of tax concessions sits beside, and operates in addition to, a system of direct Government outlays.

 AUTONUM 
The system does not work cohesively or well as a whole.

 AUTONUM 
It is our view that the current system of tax concessions provides an unnecessary layer of administrative cost and complexity, and lacks transparency. Administration would be better served by a single targeted, transparent and accountable program of direct outlays. Indeed, such direct outlays could even include a refund of tax paid.

 AUTONUM 
Additionally, administration would be better served by a single, independent common point of decision making on definitions leading to conclusions about whether organisations are charitable or non-profit, such as occurs with the Charities Commission in the UK for example. That independent, objective decision making could then serve as the criterion determining the level of funding and/or concession to which an organisation would be entitled.  Such a body would of course need to be established and funded accordingly, and could serve as a focus for any direct outlays program.

 AUTONUM 
We have in this submission gone to some lengths to set out history and background to many of the matters raised, in the hope this will assist Inquiry members.  However, if members prefer, we would be pleased to provide a supplementary paper succinctly raising and addressing the specific issues we consider to be of concern.

 AUTONUM 
Additionally, we would be pleased to clarify any matters raised in our submission or to provide additional material or information should Inquiry members wish.
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A.
ISSUES - TYPES OF ORGANISATION

 AUTONUM 
The Inquiry’s Terms of Reference refer to several categories of organisation that receive tax concessions, namely charities, public benevolent institutions, religious institutions and non-profit community service associations.
 The particular categories of organisation in the Inquiry’s focus are only some of those used in Commonwealth tax concessions.

 AUTONUM 
Tax concessions are a significant contributor to pressure on definitions of what is a non-profit organisation, a charity, a public benevolent institution, etc. Varying levels of concession exist, and where that situation continues there will be continued pressure. Public benevolent institutions receive the highest levels of concession - importantly, deductible gift recipient status, but more importantly, Fringe Benefits Tax (FBT) exemption (now subject to capping measures). Many organisations not at this level, understandably, aspire to greater levels of concession. From the tax perspective pressure also exists in relation to income tax exemption and Goods and Services Tax (GST) concessions, although it is relatively less.

 AUTONUM 
A levelling of concessions would ease pressure considerably.  But, this could result in either significant revenue costs to the community (if organisations were 'promoted'), or a reduction in the level of concessions now available to some organisations ('demotion').

 AUTONUM 
In this segment we outline issues that have come to our attention about types of organisations that are and are not covered by these categories, and situations where claims of uncertainty might be made.

A.1
Charity

 AUTONUM 
The character of an entity as charitable is relevant to various tax concessions. At least since the 1920s ‘charitable’ has been understood for these purposes as having the same meaning as in general law.
 Prior to this it had been understood in a popular sense, with a meaning similar to that for ‘public benevolent institution’.
 

 AUTONUM 
At present, there are no Commonwealth tax concessions available to charities only.
 Many categories of organisation receive tax concessions, and charity is only one of these. This is more akin to the US, rather than to the UK, Canada or New Zealand where the concept of charity is more central to their law.

 AUTONUM 
In overseas jurisdictions the general law meaning of charity has been considered by numerous committees of inquiry
. They, and others, have raised whether the notion of charity is still relevant. Other issues for charity include difficulties with the public benefit requirement, the extension of concessions to community service organisations to cope with 'spirit and intendment', and organisations whose main focus is on preventing needs arising.

A.1.1
The relevance of charity

 AUTONUM 
Changes in the composition and characteristics of charities may have tended to lessen the relevance of charity for general law purposes.
 There have been changes in the sector, with shifts in structure (including from privately endowed trusts to associations), sources of funds (from bequests and endowments to government funding, subscriptions and quasi-commercial operations) and in personal involvement (sometimes from volunteers to salaried professionals).

 AUTONUM 
However, in some areas, particularly the advancement of education and religion, there has been strong continuity. Status as a charity, for many entities, has been a long-standing characteristic. Any proposal for change would no doubt be unsettling for those organisations. Also, the general law effects of being a charity continue to apply. Currently, charity is still relevant as a category for tax concession purposes.

A.1.2
Public benefit

 AUTONUM 
Except for charities for the relief of poverty, a charity’s purposes must be for the public benefit. Concerns have been raised about the indicators of this requirement in some situations.
 For professional and business associations the court cases illustrate the practical factual difficulties.
 The greater the benefits received by members, the greater the concern is that the purpose is not to provide for the community, but to provide benefits mainly for members.

A.1.3
Charity and community service

 AUTONUM 
One of the requirements for an entity to be a charity is that its purposes are within the ‘spirit and intendment of the Statute of Elizabeth.’
 This means that, even if an entity’s purposes are for the public benefit, it will not be a charity if they are not within that ‘spirit and intendment’. Two aspects of this are the potential for disagreement on whether the purposes are within that ‘spirit and intendment’ and whether the entity can access relevant tax concessions.

 AUTONUM 
The law was amended in 1990 to extend concessions to community service organisations. ‘The words “for community service purposes” are not defined but are to be given a wide interpretation. The words are not limited to those purposes beneficial to the community which are also charitable. They extend to a range of altruistic purposes. The words would extend to promoting, providing or carrying out activities, facilities or projects for the benefit or welfare of the community, or of any members of the community who have particular need of those activities, facilities or projects by reason of their youth, age, infirmity or disablement, poverty or social or economic circumstances. An exclusion from the exemption will apply to bodies established for political or lobbying purposes.’ 

 AUTONUM 
This means that altruistic entities, even if their purposes are not charitable in legal terms, can be exempt from income tax and be rebatable for FBT. However, for GST and refund of excess imputation credits, some concessions available to charities are not extended to other community service organisations. The disagreements that could arise from whether an entity’s purposes are within the ‘spirit and intendment’ may be of greater practical consequence for GST and refund of excess imputation credits.

A.1.4
Preventing needs arising.

 AUTONUM 
There are claims that charity excludes organisations whose main focus is on preventing needs arising. It is said that such an exclusion is out of step with contemporary attitudes. These views are confused. There is no principle that a purpose preventing needs arising is non-charitable. Rather, these views are perhaps directed to public benevolence and not to charity, and are discussed further at segment A.2.

A.2
Public benevolent institution

 AUTONUM 
Entities that are public benevolent institutions are effectively a subset of charities that predominantly provide direct relief of poverty, suffering, distress and helplessness. The expression is used in various Commonwealth and State revenue statutes. Its meaning has been developed in Australian court cases on revenue matters.
 The ATO has provided guidance for organisations on its understanding of the expression.

 AUTONUM 
Entities that are public benevolent institutions have the same tax concessions as other charities, but in addition, they are exempt from FBT
 and entitled to receive tax deductible gifts.
 Despite the recent capping of FBT concessions, the comparative tax advantage of public benevolent institutions continues to be a major issue in the non-profit sector.
 Aspects raised include social priority issues around whether relief is to have tax advantage over other approaches including prevention, promotion and education.

 AUTONUM 
For the scope of the expression ‘public benevolent institution’, issues that have arisen include:

· the degree of need requiring relief;

· whether the needs are directly relieved;

· the new situations affecting organisations; and

· the situation of self-help groups.

A.2.1
Degrees of need requiring relief

 AUTONUM 
Questions arise on the degree of relief required to connote public benevolence. Currently the test for whether relief to such persons amounts to benevolence is whether their disability or condition is of such seriousness as will arouse community compassion and thus engender the provision of relief.
 For example, a marriage guidance council was held not to be a public benevolent institution despite acceptance of the undoubted pain of marriage difficulties.

 AUTONUM 
Several points can be made:

· using community standards has the advantage of openness and the disadvantage of potential for intractable disagreements;

· any legislative term can involve difficult decisions on the margin;

· there is concern organisations can manipulate to present themselves as if they are public benevolent institutions when in fact they are not;

· the focus on needs, rather than on particular sorts of activity, brings an openness to new ways of meeting those needs.

A.2.2
Direct relief of need

 AUTONUM 
A distinction has been made between purposes that are for the benefit of the community generally and purposes that are for those in need of benevolent relief.

 AUTONUM 
The former has not been accepted as amounting to public benevolence in the required sense.
 Accordingly, public benevolence would be unlikely to appear in primary purposes of providing lifestyle information to the community generally on avoiding diseases, or researching the alleviation of, say, disability or poverty.

 AUTONUM 
Clearly there can be a link between such purposes and the relieving of those suffering poverty, distress, etc. These links have led to calls for the broadening of the meaning of public benevolent institution
, to include organisations set up primarily for:

· prevention of needs arising, and research into preventing them arising;

· advocacy and empowering people to help themselves; and

· policy development, co-ordination and information dissemination.

 AUTONUM 
Areas of contention and difficulty arise on:

· ‘prevention’ organisations failing to be public benevolent institutions (not because prevention is not worthwhile or less worthwhile, but rather because their purposes tend to be for the community generally and not directly for those suffering present need); and

· the scope of prevention of needs requiring benevolent relief is potentially broad, and such arguments could extend to, for example, schools and universities, sporting and recreational clubs, and churches.
A.2.3
New situations

 AUTONUM 
Comments are sometimes made that the situation in which organisations now operate is different to the past.
  While the situation in which public benevolent institutions operate has clearly changed over time, it is another matter whether such change has affected the meaning or scope of public benevolent institution.

 AUTONUM 
Comments made to the ATO about new situations and public benevolent institutions commonly involve research bodies, lobbying organisations and entities providing their services for the community generally. The comments here appear to arise, not so much from the meaning of the term, but from policy conferring particular concessions on only a part of the non-profit sector.

A.2.4
Self-help groups

 AUTONUM 
It is sometimes claimed that self-help groups are inappropriately excluded from being public benevolent institutions. If a group was set up solely to benefit its members, it would have difficulties in showing the requisite public character. However, in our experience, many such groups are also generally active in extending the range of their operations and benefits, and can be seen as charitable.

A.3
Community service organisation

 AUTONUM 
Non-profit associations established for community service purposes (except political or lobbying purposes) can be income tax exempt.
 The intention was to give exemption to community bodies whose activities were not accepted as charitable, but which conducted activities of benefit to the community. For FBT, community service associations can be entitled to rebate.
 For GST they receive the same treatment as other non-profit bodies, and can also use non-profit sub-entities.

 AUTONUM 
The essential requirement for community service purposes is altruism.
 Community service purposes is interpreted broadly to include the activities of service clubs like Rotary and community groups like the CWA.
 Issues can arise as to whether an organisation’s purpose is community service, even if some consequences may serve community ends.
 These are similar to the problems for the public benefit requirement for charities.

A.4
Religious institution

 AUTONUM 
Religious institutions are entitled to many of the same tax concessions as charities.
 They are also entitled to various special concessions to which other entities are not entitled.
 Because most religious institutions are charities, issues that arise for charity purposes are not addressed here - see segment A.1 above.

 AUTONUM 
An entity will not be a religious institution merely because its existence is due to religious motivations or its membership share a common faith. The court cases have considered such issues.
 On the margins there could be factual sensitivities in determining the purpose of the entity.

B.
ISSUES - OTHER

 AUTONUM 
A range of related issues also exist.  These include:

· non-profit status;

· issues flowing from the difference between the character of entities and their activities, including commercial operations;

· lobbying;

· when the categories include governmental bodies;

· the ways the types of entities are described in the tax legislation; and

· gift deductibility.

B.1
Non-profit status

 AUTONUM 
The non-profit requirement applies explicitly for many tax concessions and to others implicitly. For example, it is explicit for community service associations and implicit for charitable, religious and public benevolent institutions. It requires that the entity is not operated for the profit or gain of the individual members.

 AUTONUM 
Non-profit clauses in an entity’s constituent documents are required by the legislation for income tax rating purposes.
 A consequence is that a non-profit company will not be subject to income tax if its taxable income is $416 or less.
 For charitable, religious and public benevolent institutions, such clauses are not explicitly required by the income tax, FBT or GST legislation for concessions including exemptions and rebates. There is however an implicit requirement that these organisations be non-profit.

 AUTONUM 
While the non-profit status of the sorts of organisations being considered by the Inquiry is a useful element for the integrity of the tax system and for confidence in it, there can be concern about structuring that confers benefits on associated entities not otherwise entitled to concessions. Contractual and employment arrangements may be capable of passing on the effects of tax concessions to associates.

B.2
Entity versus activity (including commercial operations)

 AUTONUM 
Current definitional tests for charitable, religious, public benevolent and non-profit community service organisations are directed to the entity as a whole. Decision making and the application of concessions is accordingly at the entity level.

 AUTONUM 
This means, for example, an entity which is a public benevolent institution will be entitled to FBT exemption for all its employees, irrespective of whether their work duties are directly for providing benevolent relief. That is, many tax concessions apply to the entity as such, not to particular activities it undertakes.

 AUTONUM 
For the tax concessions applying to organisations in the Inquiry’s scope, this has led to various concerns:

· the extending of the effect of the tax concessions to activities which are different to those most relevant to the concession;

· the potential for larger, multi-purpose, entities to carry on activities which, if undertaken solely by another entity, could be incompatible with receiving the tax concession;

· entities carrying out ‘charitable’, ‘religious’, ‘public benevolent’ or ‘community service’ type activities might not receive tax concessions for those activities;

· a charity, for example, that chooses to run its commercial operations in a separate entity may find its tax circumstances slightly different to one that combines charitable and commercial activity in the one entity;
 and

· the potential for competitive advantage in the marketplace for concessionally taxed entities over for-profit enterprises providing similar goods and services, especially in relation to commercial activities.

 AUTONUM 
Possible approaches to address these problems are:

· limit special treatment of concessionally taxed entities to particular sorts of activities they carry out - entities plus activities;

· provide special treatment only for the particular sorts of activities, and not because of the character of the entity - activities alone; and

· treat the unrelated businesses of concessionally taxed organisations separately.

 AUTONUM 
The advantages of the approaches above may include the better targeting of concessions, equality of outcomes for all providing similar services (a ‘level playing field’), and removal of distortions due only to structural imperatives. On the other hand, the disadvantages are potentially increased compliance costs for both the sector and tax administration. A focus on activity at the organisational level would see organisations needing to examine all their activities and make decisions about benefits and liabilities on a pro-rata basis, at considerable compliance and administrative cost.
 This approach would also be out of step with other tax approaches of dealing at the entity level.

B.3
Lobbying

 AUTONUM 
For status as a charity or income tax exempt community service association, the extent of lobbying purposes is relevant. Associations established primarily for political or lobbying purposes do not qualify for the income tax exemption,
 and a dominant purpose of promoting political views
 or a particular point of view
 is outside charity. However, if lobbying purposes are incidental to a charitable or community service purpose, the entity can qualify.

 AUTONUM 
Common issues which arise are:

· differentiating major lobbying purposes from those that are no more than incidental, and the relevant indicators;

· masking lobbying purposes as educational purposes;

· representing particular views as being for the public or community benefit;

· undermining public confidence in the sector due to lobbying, and the desire to maintain such confidence.

 AUTONUM 
Some countries allow entities to undertake lobbying activities to a certain extent.
 Generally such provisions apply once an entity is entitled to concessional treatment.

B.4
Governmental bodies

 AUTONUM 
Broadly, entities that are clearly governmental do not qualify for status as a public benevolent institution or charitable institution. For example, a metropolitan fire brigade board and a mines rescue board have recently been found to not be public benevolent institutions because they were primarily governmental.
 So that government schools could receive the same GST concessions as charitable schools, special provisions had to be legislated.

 AUTONUM 
There are many organisations in Australia which, because of their degree of control by Government, are considered to be performing Government functions. On this basis they do not receive tax concessions such as deductible gift recipient status and FBT exemption. This is notwithstanding the fact that they perform work identical to other organisations which do enjoy those concessions. 

 AUTONUM 
This difference is caused almost universally by structure alone. With moves to restructure some governmental functions through different entities, status on the border between government and non-government purposes can raise practical difficulties. Anomalous situations can arise where certain services in one State will enjoy tax concessions, and identical services in another State will not, because of structural differences in the way the services are delivered.  This can lead to real difficulties and significant pressure on administrators. If there was to be a finding that the hospitals (for example) in one State were entitled to FBT exemption, and hospitals in another were not, it could be expected to lead to equity, industrial and other problems.

 AUTONUM 
Determination of the status of semi-government organisations is a matter of significant administrative concern, and leads to significant administrative cost.

 AUTONUM 
In this regard, administration would be eased by definitions directing focus to the activity or work of the organisation, as opposed to tests where structure dictates the outcome. The drawback with this approach, from the Commonwealth perspective, would be that it could lead to some degree of tax benefit transfer from the Commonwealth to State services.

B.5
Structure of entities

 AUTONUM 
Non-profit sector organisations have various structures, including trusts, unincorporated associations and various forms of corporations. Different tax concessions refer to different sorts of organisation, for example ‘institution’,
 ‘fund’,
 ‘society’, ‘association’ and ‘club’,
 and ‘body’.

 AUTONUM 
Different legal structures adopted by organisations can, when interacting with the tax law, lead to different outcomes, and apparently inconsistent or anomalous results.

 AUTONUM 
The terms used in the tax laws are not necessarily limited to merely structural features. They can also play a role in supporting the other criteria in the law concerning relating to the availability of tax concessions. For example, a corporation was not accepted as a religious institution where its membership was small and exclusive and the scale of its activities was relatively small.
 Again, some governmental bodies have not qualified for concessions because they are not associations.

B.6
Gift deductibility

 AUTONUM 
There are claims that, effectively, the only charities entitled to receive income tax deductible gifts are public benevolent institutions. In fact, public benevolent institutions are only one of more than thirty categories of gift deductible bodies, leaving aside entities specifically listed as gift deductible. Many educational charities are also covered, including school building funds, public universities, some religious education funds and various residential educational institutions.
 Many cultural charities are also covered including public libraries, museums and art galleries, and public funds of organisations for the promotion of literature, music, performing and visual arts, craft, radio and community arts.
 Cultural charities also include public funds of organisations protecting the environment or providing information or education on the environment.
 They also cover public funds of organisations providing marriage education and family mediation and counselling.
 Also, gifts for sporting purposes are facilitated through the Australian Sports Foundation.

 AUTONUM 
It is our view that perhaps many in the community would be unaware that there is a difference between charitable status, and status as a deductible gift recipient. Many would, we think, believe that any donation to any charity would be deductible. Matching community perceptions to concessions available would come at considerable revenue cost to the community. A failure to match those perceptions will continue to cause situations where decision makers appear hard and uncaring, and there is continued pressure for exceptional cases to be considered.

 AUTONUM 
The increasingly entrepreneurial nature of fundraising is beginning to blur the line between whether a payment is in fact a gift, or given in return for some material benefit. Difficult valuation issues can arise. Administration would be aided if levels of judgment required for decision making were reduced, and ‘objective’ tests based on ascertainable facts, at a lower level than the test of purpose of the donor, were used.

 AUTONUM 
Some organisations seek gift deductible status where it is entirely unnecessary, as they receive no gifts at all, or alternatively receive gifts principally from business who can be entitled to a tax deduction under general rules for the outlay in any event.

C.
LEGISLATIVE APPROACHES

 AUTONUM 
For Commonwealth tax concessions, the terms within the Inquiry's scope are not legislatively defined. Charity has its meaning as developed by several hundred years of court decisions in England and other common law jurisdictions. The meaning of public benevolent institution and non profit community service association have their meanings in ordinary parlance. Criticisms of the coverage and application of such terms have lead to calls for legislative definitions, the introduction of lower level objective criteria, specific provisions, and/or a simplified system for dealing with exceptional cases.

C.1
Legislative definitions

 AUTONUM 
One suggestion has been to provide legislative definitions of the current meanings of the terms. Many of the basic considerations are illustrated by charity.

C.1.1
An illustration - defining charity

 AUTONUM 
Defining ‘charity’ by statute has been considered by inquiries on various occasions and has attracted much academic interest. Various grounds have been urged for statutory definition:

· flexibility in interpretation through rewording (but not changing the meaning) of the general law concept;

· language of the general law meaning is archaic;

· the fourth head of charity - other purposes beneficial to the community - is indefinite, causing borderline doubts and ambiguities and litigation.
  

 AUTONUM 
Grounds against statutory definition have included:

· drafting would be too difficult;

· there could be an increase in uncertainty and litigation;

· development of the law would be hampered;

· political contention and consequent loss of public confidence would result;

· it would be inappropriate to change the meaning of charity to change tax concessions;

· the existence of alternatives such as a ‘charity plus’ model, with the core being the existing general law meaning with a list of other public benefit purposes added;

· the current concept provides sufficient flexibility;.

· the legal context for charities in Australia involves the Commonwealth and each of the States and Territories, and different meanings of charity across the jurisdictions would not aid certainty or coherence;

· the possible benefits of a definition might not outweigh the uncertainty that it could produce;

· the ATO plays an important role in giving certainty to organisations about their charitable status for tax purposes;

· if it is thought that the meaning of, say, public benevolence or community service is too uncertain, there might not be great assistance in substituting a series of other similar words as a definition. For example, it’s not apparent from the Canadian experience that putting the Pemsel words into a statute has provided great assistance;

· the extent to which public benevolence would be made more useable by defining in terms of relieving poverty, distress, etc, is not readily apparent. Defining by way of terms like educational, philanthropic, and social welfare would appear to merely move any issues from one general term to others; and

· many organisations have recently gone through the process of endorsement for charities and gift deductible bodies
 which is relevant to considerations of cost, certainty and continuity.

C.1.2
Purpose and other objective criteria

 AUTONUM 
Currently, the characterisation of an entity requires a determination of purpose - an objective test. This involves a weighing of all relevant features, including the documentary, historical and day-to-day. This can open the way to various disputes on what material is relevant, how relevant it is, has its relevance changed, whether a means or an end, whether incidental or secondary, and so on. For the meaning of public benevolent institution there might also be ‘value-based’ disputes on whether needs are of such seriousness as to arouse community compassion.

 AUTONUM 
Determination of entity’s purpose is a high level objective test. The terms being considered by the Inquiry could be defined using lower level objective tests or criteria, rather than purposes. Examples of such lower level criteria include percentages of particular types of expenditure, and percentages of benefit provided for various ends. For example, in Belgium, to be a recognised recipient of tax deductible gifts, an institution must not spend more than 20% of its budget on administration.

 AUTONUM 
The Ontario Report recommended the use of such lower level objective criteria in three areas: permissible fundraising expenditure, permissible political activity and permissible commercial or business activity. Such criteria may not replicate the coverage of existing terms, but they could be an adjunct. 

 AUTONUM 
Certain elements of the current system appear more amenable to the use of such objective criteria than others. For example, the income tax exemption of charitable funds involves two separate matters: (1) the fund must be established for public charitable purposes, and (2) the fund must be applied for the purpose for which it was established. Criteria about application are not now made explicit in the legislation. In Canada, on the other hand, there is a distribution quota calculated by formula.

 AUTONUM 
If such objective criteria were to be used, they could be consistent with the entity versus activity issues, discussed at segment B.2. The introduction of such objective criteria could be accompanied by lodgment of annual returns with a regulatory body. Any additional certainty this process offered would need to be weighed against resulting costs for the ATO, or other body, in processing and checking returns, as well as compliance costs for organisations to prepare and lodge returns. Alternatively, organisations could self-assess against the criteria, retain appropriate records and provide them to a regulatory body, if requested.

 AUTONUM 
Lower level objective criteria would ease administrative decision making considerably. They would also provide higher levels of certainty for affected organisations and facilitate the monitoring of on-going compliance. If current or similar varying levels of concession are retained, then definitions at varying levels would ideally have a high degree of objective certainty, that is, clear and readily ascertainable cutoff points. The introduction of such objective criteria would, however, reduce flexibility and probably lead to increased calls for exceptional cases to be taken account of. The handling of such cases comes at very high compliance and administrative costs.

C.1.3
How to ‘define’

 AUTONUM 
If defining, of any sort, is recommended, there will be a question of who should do the defining. The common approach for Commonwealth tax concessions is for Parliament to legislate. Another approach is to use delegated decision making. The advantages suggested for delegated legislation include improved timeliness, responsiveness to changes in the sector and society, and responsiveness to compliance problems.

 AUTONUM 
Relevant matters for such an approach would include identifying an appropriate delegate(s) and deciding which aspects of ‘definition’ would be in statute and which in the regulations.

C.2
Specific provisions

 AUTONUM 
Rather than defining terms more or less expansively, the Commonwealth tax law has tended to make specific provision for particular types of organisation. For example, non-profit community service associations have income tax exemption and FBT rebatable employer status in their own right, not as a mere adjunct to charity. Likewise for religious institutions.

C.3
Harmonising the legislation

 AUTONUM 
Commonwealth tax concessions commonly apply to types of organisations, irrespective of whether they are entitled to other tax concessions.

 AUTONUM 
In the abstract, there isn't a hierarchy, system, etc relating the types of bodies covered by the tax concessions. For example, the non-profit requirement is not legislated specifically across the various concessions. Some concessions pick up criteria from another concession, but others do not. For example, for some GST concessions the types of organisations must be income tax exempt under particular provisions, while for other GST concessions income tax status is irrelevant.

 AUTONUM 
Most Commonwealth tax concessions are not available solely on the basis of the type of organisation. For example, for income tax exemption, besides being a particular type of entity there are also requirements around links to Australia. For FBT rebatable employer status, there are also exclusions for governmental bodies.

 AUTONUM 
If there was to be a linking, there would probably need to be a new provision simply on the type of organisation. Particular concession provisions could then pick up this notion and use it as the sole, or one of the criteria, in determining entitlement.

 AUTONUM 
A single hierarchical definition, common to all legislation, would ease administration. The advantages of this approach include uniformity, coherence and relatedness. The disadvantages would include costs associated with the necessary changes, a possible lack of responsiveness and relevance to the policy objectives of concessions.

 AUTONUM 
If there was to be a new provision as discussed, it would be appropriate for the decision making body to be enabled to provide some form of legally binding decision, and for that decision to be subject to an appropriately cost effective review mechanism.

C.4
Exceptional cases

 AUTONUM 
The present system is characterised by diverse legislative approaches. Some organisations are covered under general definitions (statutory and common law), some achieve concessions by inclusion on a register, some are prescribed in regulations, and some are specifically listed in the law. The processes can be difficult to follow, and particularly in the case of specific listing in the law, administrative costs are high.

 AUTONUM 
No matter the system, there will, where benefits are available, be exceptional cases that do not fit the norm, but about which a decision has been properly taken that the organisation should receive a concession. These exceptional cases will be difficult, if not impossible to cover by definition. Administration would be greatly helped by the availability of a simplified system and more streamlined processes covering decision making and the means by which such organisations can become entitled lawfully to the appropriate concessions.

D.
ADMINISTRATION AND PARTICIPATION

 AUTONUM 
The legislative framework is only one element in assuring certainty, clarity and the like. The involvement of administrators, the organisations themselves and the wider public are also important to achieving certainty, clarity, etc.

D.1
Administrative decision makers

 AUTONUM 
If there was to be a separation of decision making about the status of an organisation from decision making specific to a particular concession, it is likely there could be more scope for decision making by non-ATO bodies, if they had the necessary expertise. 

 AUTONUM 
Under the current system, the ATO generally encourages organisations to self-assess their own entitlement to tax concessions. Where administrative approval is a pre-requisite to a concession, the decision maker is normally the ATO. Endorsement by the ATO is a pre-requisite for charities and gift deductible bodies in relation to income tax exemption, receiving deductible gifts and refund of excess imputation credits. In some situations these decisions are not made by the ATO but by other bodies with appropriate expertise. For example, for various gift deductibility categories decision makers include Departments for the environment, foreign affairs, the arts, health and education, and the CSIRO.
 Where other administrative bodies are involved there is commonly a shared responsibility, with the ATO looking after the more directly taxation aspects.

 AUTONUM 
Any move to introduce a broader decision making role for non-ATO bodies would likely presuppose approval or registration as a pre-requisite for tax concessions.
 Such a move away from self-assessment would raise issues of compliance costs. The costs would have to be commensurate with the policy objectives. There would also be on-going compliance aspects for the other administrative body, for which it might need appropriate powers. Cooperation and working relations between the ATO and the other body would need to be assured.

D.2
Promoting certainty and clarity

 AUTONUM 
Certainty and clarity on ‘definitional’ issues can be improved by communication, better access to assistance, more appropriate administration and better dispute resolution.

 AUTONUM 
The new endorsement process assures certainty on income tax exemption for charities and gift deductible status. The organisation applies to the ATO which gives written notice of endorsement. For gift deductible status, notification is also available to the general public on the Australian Business Register. This process of ensuring certainty is mandatory. If the body is not endorsed, it is not entitled to the concession.

 AUTONUM 
Organisations can apply to the ATO for private binding rulings. As long as the relevant information has been provided and there is not a material change in circumstances, such advice can be relied on by the organisation. 

 AUTONUM 
The ATO has issued various publications to better inform the non-profit sector, including CharityPack, GiftPack and ClubPack. Public rulings and draft public rulings have been issued on a range of types of non-profit organisations. Consistency is aided by all ‘definitional’ decisions now being made in one area of the ATO.

 AUTONUM 
Access to the Small Taxation Claims Tribunal brings independent review well within the reach of smaller and less sophisticated organisations. The ATO also provides funding for litigation to help develop the law, through the Test Case Program. Decisions on funding are made by a committee of senior taxation officers and external experts.
 Formal disputes may also be instigated in the AAT and the Federal Court as applicable.

 AUTONUM 
While the ATO has not undertaken work comparable to the UK Charity Commission’s ‘Review of the Register’, promising steps have been taken in building a relationship with the sector.

 AUTONUM 
While there could be benefits for tax administration if additional assurance processes were mandatory, there are also considerations of compliance costs and risk profiling.

D.3
Transparency

 AUTONUM 
Secrecy provisions preclude publishing data held by the ATO on particular organisations.
 An exception is gift deductible status. The fact that an organisation can receive tax deductible gifts is included on the publicly available Australian Business Register. From the end of March 2001, the ATO plans to make all private binding rulings public, excluding any material that would identify the taxpayer.

 AUTONUM 
It has been common in recent times for commentators and inquiries to note the lack of information provided by non-profits that enjoy tax concessions.
 There have been concerns about accountability to donors, possible erosion of confidence in the sector, the lack of data for policy development, and so on.
 In some overseas jurisdictions legislation gives public access to various information about concessionally taxed non-profits, including administrator’s decisions, constituent documents and financial data.
 This can be done by the administration making the material it holds public, or by requiring organisations to provide copies to enquirers or have their information on the internet.

 AUTONUM 
If more information on concessionally taxed bodies was made publicly available, the perceived advantages could be:

· organisations would be better placed to identify inconsistency of decision making;

· government departments and the community would have a greater understanding of non-profit organisations, allowing for their needs to be taken into consideration and addressed to a greater extent than is presently the case;

· the public and organisations could more easily bring non-compliant behaviour to the ATO’s attention, or other relevant agency if another agency is responsible for maintaining records of charitable status;

· systemic problems might come to attention more readily; and

· the ATO could seek public input on particular difficult cases as does the UK Charity Commission.

 AUTONUM 
Perceived disadvantages could be the right to privacy about tax affairs, and compliance costs for organisations.

D.4
Participation with the sector

 AUTONUM 
The ATO’s public rulings process involves input from the public on draft rulings, and expert input through the Public Rulings Panel, comprising senior tax officers and external specialists. Where appropriate it can also involve consultation with representative bodies.

 AUTONUM 
Several initiatives have been taken, with the introduction of Tax Reform, to enhance participation by sector representatives. The Charities Consultative Committee (CCC), comprising sector representatives and senior ATO staff was established at the request of the Prime Minister. The purpose of the CCC was specified by the Prime Minister as being to: develop rulings well in advance of the introduction of GST following identification of issues from the sector, inform the sector on the impact of GST, and monitor the potential impact of GST on ‘sheltered workshops’ and neighbourhood centres’. The CCC has helped establish networks for the sector and the ATO, and provided valuable input on issues and developments. There have been successful seminars run with the involvement of ATO staff and members of the sector. Requests to sector representatives for input on ATO programs have been more frequent.

_ _ _

Appendix 1: Non-profit sector diagram

Diagram of the relationships between the categories of non-profit organisation in the Inquiry’s scope, in terms of the taxation categories (note: the diagram does not represent the relative size or population of each category)
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Appendix 2: Tax concessions summary

FBT concessions

Section 
Explanation
Entity eligible 

57
Religious institutions: Benefits provided to a religious practitioner (or a spouse or a child of the religious practitioner where the benefits are provided principally because of the pastoral duties or any other duties relating to the practice, study, teaching or propagation of religious beliefs) - exempt
· Religious institutions 

57A
Public benevolent institutions: Benefits provided to an employee – exempt
· Public benevolent institutions, other than public and not for profit hospitals, exemption capped at $30,000 grossed up taxable value per employee

· Public and not for profit hospitals, exemption capped at $17,000 grossed up taxable value per employee

58
Live-in residential care workers: Benefits in the form of accommodation, residential fuel in connection with the accommodation, meals, food and drink provided to an employee or the spouse or child of an employee is exempt where the duties of the employment consist of caring for elderly and disadvantaged persons. The employee must also reside in the same residential premises as do those they are caring for.
· Government body

· Religious institution

· Non-profit company

58G
Motor vehicle parking for employees – exempt benefit
· Non-profit scientific institution,

· Religious institution

· Charitable institution

· Public educational institution

· Government body public educational institutions

58T
Live-in domestic employees – religious institutions

Benefits in the form of accommodation, residential fuel in connection with the accommodation, meals, food and drink provided to an employee or the spouse or child of an employee of a live-in domestic worker – exempt 
· Religious institutions

· Religious practitioners

58V
Non-live-in domestic employees

Food and drink for non live-in domestic employees – exempt.
· Religious institutions

· Religious practitioners

58ZC
Remote area housing – exempt benefit.
· Available to all employers in remote areas

140
Housing benefit exemption for housing provided more than 100kms from population centre of more than 130,000 inhabitants
· Charitable institution

· Public hospital that is a PBI

· Public hospital other than a government hospital

· Non-profit hospital

65J
Rebatable employers: are entitled to have their FBT liability reduced by a rebate equal to 48 percent of the gross FBT payable.

The rebate is capped at $30,000 grossed up taxable value per employee.
Most non-government organisations that are income tax exempt:

· Religious institutions

· Non-government non-profit scientific institution engaged in research into causes, prevention or cure of diseases in humans

· Non-profit scientific institutions

· Charitable institutions

· Non-government public educational institution

· Non-government non-profit school (other than tertiary level)

· Trade unions

· Non-profit society, association or club established for the encouragement of music, art, science or literature

· Non-profit society association or club established for encouragement of game of sport, animal racing, community service purposes, promoting development of aviation or tourism, agriculture, pastoral, horticultural, viticultural, manufacturing or industrial resources of Australia.

GST concessions

Section 
Explanation
Entity eligible 

9-15 (3)(b)
Consideration: making a gift to a non-profit body is not the provision of consideration.
· Non-profit bodies

129-45
Gifts and input tax adjustments: Adjustments for input tax credits not required where item acquired is gifted to an eligible entity.
· A charitable institution 

· A trustee of a charitable fund

· A gift deductible entity

23-15 (1)
The registration turnover threshold is higher for non-profit bodies than for other bodies.
· Non-profit bodies

29-40(2)
Accounting on a cash basis: any charitable institution, any trustee of a charitable fund, any gift deductible entity or any government school may choose to account on a cash basis.
· A charitable institution 

· A trustee of a charitable fund

· A gift deductible entity

· A government school

38-250
Supplies for nominal consideration: 

1. 1. a supply by a charitable institution etc is GST-free where the supply is for consideration that, if the supply is the supply of accommodation is <75% of the GST inclusive market value; if the supply is not a supply of accommodation is <50% of the GST inclusive market value.

2. 2. a supply by a charitable institution etc is GST-free where the supply is for consideration that, if the supply is the supply of accommodation is <75% of the cost to the supplier of providing the accommodation; if the supply is not a supply of accommodation is <75% of the consideration the supplier provide, or was liable to provide, for acquiring the thing supplied.
· A charitable institution 

· A trustee of a charitable fund

· A gift deductible entity

· A government school

38-255
Donated second-hand goods are GST-free where the supplier is a charitable institution etc provided they retain their original character. 
· A charitable institution 

· A trustee of a charitable fund

· A gift deductible entity

· A government school

38-220
A religious service is GST-free if it is provided by a religious institution and is integral to the practice of that religion. 
· A religious institution

38-270
Raffles and Bingo: Supplies of raffles and bingo by a charitable institution etc are GST-free where the supply does not contravene a State or Territory law.
· A charitable institution 

· A trustee of a charitable fund

· A gift deductible entity

· A government school

40-130
School tuckshops: Non-profit bodies may elect to have supplies of food made through a shop operating on the grounds of a school, that provides primary or secondary courses, treated as input taxed.
· A non-profit body

40-160
Fundraising events: Charitable institutions etc may elect to treat certain categories of fundraising events as input taxed.
· A charitable institution 

· A trustee of a charitable fund

· A gift deductible entity

· A government school

48-10
GST Group: The requirement to satisfy the 90% ownership test is waived where the entity is a non-profit body and all the other members of the GST group or proposed GST group are non-profit bodies and members of the same non-profit association.
· A non-profit body and non-profit associations.

Division 49
GST religious groups: Members of the same religious organisation can be treated as a GST religious group.  Transactions between members of the group are then excluded from the GST. 
· Endorsed income tax exempt charities that are part of the same religious organisation 

Division 63
Non-profit sub-entities: Provides certain non-profit entities with the option of treating separately identifiable branches of their organisation as separate entities for GST purposes.
· A charitable institution

· A trustee of a charitable fund

· A gift deductible entity

· A government school

· An exempt non-profit body established for the following purposes: education, science, religion, community service, employee and employer associations, primary and secondary resources, tourism, sports, culture and recreation.

111-18
Reimbursement of expenses: A charitable institution etc is entitled to input tax credits for reimbursing their volunteers for expenses the volunteers incur that are directly related to his or her activities as a volunteer of that organisation.   
· A charitable institution

· A trustee of a charitable fund

· A gift deductible entity

· A government school

Income tax concessions (ITAA 1997) Note: there are endorsement requirements for charities and deductible gift recipients.

Section 
Explanation
Entity eligible 

Division 30
Gifts or contributions made to funds, authorities and institutions- tax deductible (recipients are either specifically named in the legislation or fall within a category listed in this division.)
Health

· Non-profit hospital

· Public fund for public and non-profit hospital

· Public authority for research into the causes, prevention or cure of disease in human beings, animals or plants

· Public institution for research

Education

· Public university

· Public fund for the establishment of a public university

· Higher education institution

· Residential educational institution

· Commonwealth residential educational institution

· Affiliated residential educational institution

· TAFE

· Public fund for religious instruction in government school

· Roman Catholic public fund for religious instruction in government schools

· School building funds

· Public fund for rural school hostel building

· Life Education company

· Approved research institute

· The Commonwealth

Welfare and rights

· Public benevolent institution

· Public fund for public benevolent institution'

· Public fund for persons in necessitous circumstances

Defence

· The Commonwealth or a State

· Public institution or public fund for members of the armed forces

Environment

· Public fund on the register of environmental organisations

Family

· Public fund for an approved marriage guidance organisation

International affairs

· Overseas aid fund

Sports and recreation

· Guides branch

· Scout branch

Cultural organisations

· Public fund on the register of cultural organisations

· Public library

· Public museum

· Public art gallery

· Institution consisting of a public library, public museum and public art gallery or of any 2 of them

Ancillary fund

Specifically listed funds and institutions



Division 50
Exempt entities
Charity, education, science and religion

· Charitable institutions and funds

· Religious institution

· Scientific institution

· Public educational institution

Community service

Employees and employers

Finance 

· Non-profit friendly society except friendly society dispensary

Government

· Municipal corporation

· Local governing body

· Public authority 

Health

· Public hospital 

· Non-profit hospital carried on by a society or association

· Non-profit medical benefits organisation

· Non-profit health benefits organisation

· Non-profit hospital benefits organisation

Mining

· Phosphate Mining Co.

· British Phosphate Commissioners Banaba Contingency Fund

Primary and secondary resources and tourism

· Non-profit society or associations established for the purpose of promoting the development of aviation, tourism, agricultural resources, horticultural resources, industrial resources, manufacturing resources, pastoral resources, viticultural resources, aquacultural resources and fishing resources

Sports, culture, film and recreation

· Non-profit society, association or club established for the encouragement of animal racing, art a game or sport, literature or music, the Australian Film Finance Corporation Pty Ltd 

Income tax concessions (ITAA 1936)

Section
Explanation
Entity eligible

Div 7AA
Franking rebates for certain exempt institutions
· Charities

· Specifically listed deductible gift recipients

· Deductible gift recipient endorsed in its own right

· Institutions prescribed for purposes of this section 

128B(3)
Withholding tax exemption
· Charitable institution

· Charitable fund established by will before 1 July 97

· Religious institution

· Non-profit scientific institution

· Non-profit public educational institution

· Non-profit society, association or club established for community service purposes

· Non-profit friendly society except a friendly society dispensary

· Public hospital

· Non-profit hospital carried on by a society or association

· Non-profit society or association established for the purpose of promoting the development of aviation, tourism, Australian agricultural, horticultural, industrial, manufacturing, pastoral and viticultural resources. 

121 EL
Offshore Banking – exemption
· Prescribed overseas charitable institutions

Appendix 3: Endorsement statistics

Income Tax Exempt Charity (ITEC) and Deductible Gift Recipient (DGR) endorsement statistics in early January 2001:


Received
Endorsed
Refused

DGR
18909
15242
2110

ITEC
41538
37159
1586

Total
60447
52401
3696

� See Appendix 1 for a diagram of the relationships between the categories of non-profit organisation in the Inquiry’s scope.


� Chesterman and others v. FC of T (1925) 37 CLR 317. The ATO has discussed this meaning in its Draft Taxation Ruling TR 1999/D21.


� In Swinburne v. FC of T (1920) 27 CLR 377 the High Court, in interpreting the expression ‘public charitable institution’, construed charitable in the sense of relieving persons in necessitous or helpless circumstances. 


� For a summary of tax concessions available to the non-profit sector see Appendix 2.


� Nathan Committee, Report of the Committee on the Law and Practice Relating to Charitable Trusts, (Nathan Report), HMSO, London, Cmnd 8710, 1952;  Goodman Committee, Report on Charity Law and Voluntary Organisations, (Goodman Report), 1976; Ontario Law Reform Commission, Ontario Law Reform Commission Report on the Law of Charities, (Ontario Report), 1996. See its Chapter 8; Panel on Accountability and Governance in the Voluntary Sector, Building on Strength: Improving Governance and Accountability in Canada's Voluntary Sector - Final Report, (Broadbent Report), 1999. 


� For example Dal Pont at 452 says ‘... aside from issues relating to the validity of purpose gifts, the legal concept of “charity” is relevant only for the purposes of interpreting its use in statutes (mostly but not exclusively in taxing statutes). That the last quarter of a century has seen an increasing trend in legislators actually defining the term “charitable” when it is used in legislation, usually in terms different to the general law, is further evidence that the legal (that is, general law) concept of “charity” is becoming increasingly irrelevant.’ 


� See, for example, New Zealand Inland Revenue Department, The Public Benefit Test, Issues Paper No 4, IRRUIP4 


� Re Mason (dec'd) [1971] NZLR 714 (law society); Re Mead's Trust Deed; Briginshaw v. National Society of Operative Printers and Assistants [1961] 2 All ER 836 (trade union); Sulley (Surveyor of Taxes) v. Royal College of Surgeons, Edinburgh (1892) 3 Tax Case 178 (surgeons' association)


� 43 Eliz. 1, c.2.


� Explanatory Memorandum to Taxation Laws Amendment Bill (No 2) 1990


� For refund of excess imputation credits, entitlement is generally limited to entities that have been endorsed by the ATO, including income tax exempt charities. This process of ATO involvement was notified by ANTS (Tax Reform:  Not a New Tax, a New Tax System – The Howard Government's Plan for a New Tax System, 1998 at 114-115) and accepted by the Ralph Review (Review of Business Taxation: A Tax System Redesigned, 1999 Recommendation 11.7 (d))


� The leading case is the High Court’s Perpetual Trustee Co. Pty Ltd v. FC of T (1931) 45 CLR 224. There have been fewer than 25 court cases giving substantial guidance on the meaning of the expression. 


� See the ATO’s GiftPack at 39-44 and Draft Taxation Ruling TR 2000/D14.


� Public benevolent institutions are not the only employers exempt from FBT. There is also exemption for non-profit hospitals. In addition, the Government has announced extension of the exemption to ‘organisations whose main activity is promoting the prevention or control of disease or illness in people’ (Treasurer’s Press Release No 55 of 22 June 2000). 


� Other charities may be entitled to receive tax deductible gifts, but not because they are charities. They will need to fall in the various categories in Division 30 of the Income Tax Assessment Act 1997 - see Appendix 2.


� See Industry Commission Report at 301-306. Its recommendation was that the FBT exemption be removed. 


� Commr of Pay-roll Tax (Vic) v. Cairnmillar Institute 90 ATC 4752 at 4761 per McGarvie J.


� Marriage Guidance Council of Victoria v. Commr of Pay-roll Tax (Vic.) 90 ATC 4770


� The morally charged character of such disagreements can hamper their resolution.


� ‘... it seems possible for any not-for-profit or community welfare organisation to win [tax deductible] status provided it is prepared to be persistent and to make minor changes to its constitution and the way it describes its activities’: M. Lyons, Tax Deductibility of Donations to Community Welfare Organisations: A Report of a Survey , CACOM Working Paper No 17, University of Technology Sydney, 1993 at 30. 


� For example, in Taxation Determination TD92/197, a centre to provide advice and information to disabled persons was accepted as a public benevolent institution. 


� The leading case is Australian Council of Social Service v. Commr of Pay-roll Tax (NSW) 82 ATC 4385 where ACOSS was found not to be a public benevolent institution because it operated for the community generally rather than for those in need of benevolent relief.


� See details of submissions to the Industry Commission Report at 283-284.


� Preventative work has been contrasted with the work of a benevolent institution: Marriage Guidance Council of Victoria v. Commr of Pay-roll Tax (Vic) 90 ATC 4770 at 4775 per McGarvie J, disagreeing with views of Brereton J in Greater Wollongong City Council v. Federation of NSW Police Citizens Boys’ Clubs (1957) 2 LGRA 54.


� For example, McGarvie J commented in Commr of Pay-roll Tax (Vic.) v. Cairnmillar Institute 90 ATC 4752 at 4757 ‘... clearly enough, the ways in which many public benevolent institutions go about achieving their objectives today are different from the ways in which the typical public benevolent institutions operated in 1931.’


� For a discussion on self-help groups see the Industry Commission Report at pages 60-62.


� Item 2.1 in s 50-10 ITAA 1997. See also the ATO’s ClubPack at 40-41.


� s 65J Fringe Benefits Tax Assessment Act 1986.


� Division 63 A New Tax System (Goods and Services Tax) Act 1999.


� Taxation Determination TD 93/190.


� Explanatory Memorandum to Taxation Laws Amendment Bill (No 2) 1990


� In Taxation Determination TD 93/190 examples of entities that are not exempt include clubs that promote public speaking or debating; clubs that provide a social forum for retired and semi-retired business people, senior public servants and the like; clubs that provide a social forum for expatriates of a particular country; bodies established to promote tourism; military service unit organisations; and social clubs for newcomers to a particular residential area. See also Douglas v. FC of T 97 ATC 4722 where a Protestant hall was not for community service purposes.


� These concessions include income tax exemption and rebatable employer status for FBT. Because most religious institutions are charities, they will be entitled as charities to the entitlements for charities, for example under GST.


� For example, exemption from FBT in relation to religious practitioners: s 57 Fringe Benefits Tax Assessment Act 1968, and GST-free for supplies of religious services: s 38-220 A New Tax System (Goods and Services Tax) Act 1999.


� In Keren Kayemeth Le Jisroel Ltd v. Inland Revenue Commrs [1932] AC 650 the religious motives for establishing an association for the settling of Jews in modern-day Israel and Palestine did not make it a charity. In Hutterian Brethren Church of Wilson v. R (1979) 108 DLR (3d) 99 a community carrying on farming as the only activity compatible with a truly religious life was not necessarily charitable. In Centrepoint Community Growth Trust v. Commr of Inland Revenue [1985] 1 NZLR 673 a trust where members and their children resided at its premises and were provided with food, clothing, shelter and $1 per week was accepted as a charity. Somewhat different issues arose in Rowston v. Commr of Land Tax (1984) 15 ATR 366 where a church consisting only of family members was not accepted as a religious society.


� See Taxation Rulings TR 97/22 and GSTR 2000/11.


� Definition of ‘non-profit company’ in Subs 3(1) Income Tax Rates Act 1986.


� Subs 23(5) Income Tax Rates Act 1986.


� Arguments along these lines were raised (unsuccessfully) in John James Memorial Hospital Ltd v. Commr for ACT Revenue Collections 89 ATC 2011 where a private hospital set up by a group of doctors where most of the patients were their own patients was accepted as charitable.


� Situations that are sometimes presented as examples of this include public benevolent institutions receiving FBT exemption for benefits provided to staff carrying out research and lobbying, and charities receiving income tax exemption on profits from commercial operations.


� Situations that are sometimes presented as examples of this include charities conducting child care centres, conservation charities carrying on political activities, and public benevolent institutions carrying out research.


� Situations that are sometimes presented as examples of this include a non-charity conservation body carrying out tree-planting and a non-community service association improving neighbourhood facilities.


� Although the refund of franking credit measures now minimise this difference.


� This is a common source of complaints to the ATO. The Industry Commission Report at 309 said there was ‘considerable comment on the effect of tax exemptions and concessions’ on business activities.


� For example, while various State land taxes and pay-roll taxes have exemptions for types of non-profit entity, some limit the exemption so it only applies for land used directly for the exempt purposes and for employment on the exempt purposes.


� Many countries specifically tax income derived from business activities which are not related to the public charitable purpose of the non-profit organisation. These countries include the US, Germany, Netherlands, Spain, Sweden, Denmark and Finland. Income from commercial activities that are part of the organisation’s core charitable purposes is not generally subject to income tax.


� The Industry Commission Report at 315-316, while it favoured removal of input tax exemptions, did not favour income tax on unrelated business income because of difficulties with definition and compliance costs. The Taxation Review Committee Full Report (Asprey Report), 1975 at 493-495, had similar concerns. 'In considering the points for and against levying tax on income, …Any method which brings to tax part of the income of a charity will involve difficulties, both for the charity and for the Commissioner, in segregating those items of expenditure to be allowed as deductions.'


� The exemption applies to a ‘society, association or club established for community service purposes (except political or lobbying purposes)’: item 2.1 in s 50-10 Income Tax Assessment Act 1997. The Explanatory Memorandum to Taxation Laws Amendment Bill (No 2) 1990 (for the original introduction of the exemption) said ‘Political or lobbying purposes include standing candidates for election, campaigning for changes to the law or to government policy, and the like. Community service organisations may engage in political or lobbying activities, provided these are no more than merely incidental to other purposes beneficial to the community. But a body will be unable to claim exemption from income tax under this subparagraph if its only undertakings for the benefit of the community are political or lobbying ones.’


� Bowman v. Secular Society Ltd [1917] AC 406 at 442.


� Examples of non-charities: a simplified spelling society (Trustees of Sir G B Hunter (1922) “C” Trust v. Inland Revenue Commissioners (1929) 14 TC 427), a trust to establish a 40 letter alphabet (Re Shaw (deceased); Public Trustee v. Day and others [1957] 1 All ER 745), a gift for the purpose of promoting and propagating the doctrines and teaching of socialism (Re Loney [1953] 4 DLR 539), an anti-pornography society (Positive Action Against Pornography v. Minister of National Revenue [1988] 2 FC 340), an organisation promoting a particular view of militarism and disarmament (Southwood and Parsons v. A-G, unreported Carnwath J High Court of Justice, Chancery Division, 9 October 1998, Ch1995 sNo 5856).


� The Goodman Report adverted to this. It recommended at 47, ‘that greater political activity should be permitted to charities subject to’ guidelines prescribing:


‘	a.	that political activity should not be an object of the charity nor a principal activity such that its charitable object is in effect displaced by the extent of its political activity


	b.	that political activity should be and be seen to be ancillary to the object of the charity


	c.	that political activity should not include direct or indirect financial or other support for or opposition to any political party or individual or group seeking elective office, or any organisation having a political object.’


� See Dal Pont at 209-212. As the Goodman Report at 46, paragraph 104 said ‘It is neither desirable nor acceptable for political parties to emerge camouflaged as charities’.


� Entities set up to lobby or carry on political activities are, in most cases, set up because the purposes are believed to be for the common good. This sense of the public or community benefit cannot, however, sit readily with determination by a court or administrator. As Lord Parker said in Bowman v Secular Society Ltd [1917] AC 406 ‘A trust for the attainment of political objects has always been held invalid, not because it is illegal, for everyone is at liberty to advocate or promote by any lawful means a change in the law, but because the court has no means of judging whether a proposed change in the law will or will not be for the public benefit and therefore cannot say that a gift to secure the change is a charitable gift’ (emphasis added).


� In Canada, a registered charity that is established exclusively for charitable purposes can devote no more than 10% of the charity's resources to non-partisan political activities (ie intended primarily to sway public opinion, not the supporting or opposing of political parties) which directly help accomplish the charity's purposes - Canada Customs and Revenue Agency, Publication T4063(E) Registering a Charity for Income Tax Purposes.


� Metropolitan Fire Brigades Board v. FC of T 91 ATC 4052 and Mines Rescue Board of New South Wales v. FC of T [2000] FCA 1162.


� See Revised Explanatory Memorandum to Indirect Tax Legislation Amendment Bill 2000 (enacted as Act No 92 of 2000) at paragraph 1.1.


� For example ‘charitable institution’ (item 1.1 in s 50-5 Income Tax Assessment Act 1997), ‘religious institution’ (s 38-220 A New Tax System (Goods and Services Tax) Act 1999), and ‘public benevolent institution’ (s 57A Fringe Benefits Tax Assessment Act 1986).


� For example ‘fund established in Australia for public charitable purposes’ (item 1.5B in s 50-5 Income Tax Assessment Act 1997) and ‘trustee of a charitable fund’ (s 38-250 A New Tax System (Goods and Services Tax) Act 1999). 


� For example ‘a society, association or club’ (item 9.1 in s 50-45 Income Tax Assessment Act 1997), and ‘a non-profit society, non-profit association, or non-profit club’ (para 65J(1)(j) Fringe Benefits Tax Assessment Act 1986).


� For example ‘non-profit body’ (s 40-130 A New Tax System (Goods and Services Tax) Act 1999).


� Pamas Foundation (Inc) v. DFC of T 92 ATC 4161.


� The word ‘association’ has been interpreted to not include bodies formed by government, controlled by government and performing functions on behalf of government: Taxation Determination TD 95/56.


� Subs 30-25(1) Income Tax Assessment Act 1997


� Subs 30-100(1) Income Tax Assessment Act 1997


� Subs 30-55(1) Income Tax Assessment Act 1997


� Subs 30-70(1) Income Tax Assessment Act 1997


� Item 10.2.1 in s 30-90 Income Tax Assessment Act 1997


� Nathan Report at 174, paragraph 697. This would allow more flexibility 'in applying the well-established principles of the existing law to the problems of an age of rapid and continuous change.'


� Nathan Report at 32, paragraph 126. However, claims of archaism have not gone unchallenged: ‘In disparaging the Preamble, the Broadbent Report says it “also included reference to such activities as ‘the marriage of poor maids’ and ‘aid to persons decayed’ that are clearly no longer relevant.” It would seem to me that anyone with a high school education which included studying any of the works of William Shakespeare could translate “aid to person decayed” into the language of the twentieth century. In an age in which HIV/AIDS ravages the immune system of so many people, I doubt they would have any problem in finding the term relevant to charity.’: B. Bromley "Answering the Broadbent question: The Case for a Common Law Definition of Charity" , Charity Law & Practice Review Vol 6 Iss 1,1999 52. 


� Nathan Report at 32, paragraph 126.


� The Victorian Chief Justice’s Law Reform Committee in its Report on Charitable Trusts, Melbourne, 1965 at 4 said that drafting a definition was ‘beyond human ingenuity’


� Nathan Report at 33, paragraph 127. 


� The White Paper following the Woodfield Report, Secretary of State for the Home Department, Charities a Framework for the Future, HMSO, London, CM 694, 1989 at 97 , concluded: ‘Instead of being simplified the law would be ossified’. 


� The Parliamentary Panel following Woodfield, Great Britain, Parliamentary Panel on Charity Law, Charity Supervision in the 1990’s: A Response to the White Paper, HMSO, London, 1990 at 6, said: ‘Moreover, the Panel takes the view that introducing a statutory definition, apart from its inevitable exclusion of much worthy activity, and consequent new anomalies, would, disastrously, render the definition politically contentious. This would almost certainly result in reduced public commitment to charities and their work’. 


� The New Zealand Working Party on Charities and Sporting Bodies, Report to the Minister of Finance and The Minister of Social Welfare, New Zealand Government Printer, Wellington, 1989 at 79 said: ‘The Working Party has concluded that changing the definition of what is a charity was not the way to determine eligibility for preferential taxation treatment, and that the current definitions of charity or charitable purposes which have evolved over the years should apply in the meantime’


� Broadbent Report. While charity has not been the central concept for Commonwealth tax concessions, the many categories of concessionally taxed bodies besides charity are consistent with a ‘charity plus’ model. 


� ‘The existing four “heads of charity” do offer the advantage of flexibility. They have served their purpose for over 100 years precisely because they are sufficiently wide to cater for a constantly changing society. In making any changes to this description of charity, very careful consideration must be given to what we replace it with in order to prevent us conducting the same exercise with every passing generation.’ Institute of Chartered Secretaries and Administrators, ICSA Response to the Briefing Paper (of the NCVO Charity Law Review Project), 1998. Retrieved 30 November 2000 from the world wide web http://www.icsa.org.uk/conncvo.html.


� For income tax there is an endorsement process which assures charities of their exemption (see Subdivision 50-B Income Tax Assessment Act 1997), and the ATO also gives practical guidance in its CharityPack at Appendix 1. 


� For Income Tax Exempt Charity and Deductible Gift Recipient endorsement statistics refer Appendix 3.


� "In our view, the general qualitative standards in these areas are poorly formulated or poorly understood, and the quantitative standards are inappropriate and, in any event, not optional. In any reformulation and redrafting of the Act, consideration will have to be given to remedying the first defect. As well, we are suggesting that these general standards should be supplemented in some cases by optional quantitative or approximate but certain rules." Ontario Report at Chapter 12.


� A registered charity must spend a specific amount each year (directly) on charitable activities carried on by it, or as gifts to qualified donees:


to ensure that most of a charity’s funds are used to further its charitable purposes and activities;


to discourage charities from accumulating excessive funds; and


to keep other expenses at a reasonable level.


Source – � HYPERLINK http://www.ccra-adrc.gc.ca ��www.ccra-adrc.gc.ca� – Canada Customs and Revenue Agency publication RC 4108(E) 1204, Registered Charities and the Income Tax Act.


� The decisions of the Charity Commission generally have this effect for the UK revenue authorities.


� In the Income Tax Assessment Act 1997: TAFE (subs 30-25(1) item 2.1.7), approved research institute (subs 30-40(1) item 3.1.1), public fund on the register of environmental organisations (subs 30-55(1) item 6.1.1), public fund for an approved marriage guidance organisation (subs 30-70 (1) item 8.1.1), overseas aid fund (subs 30-80 (1) item 9.1.1), public fund on the register of cultural organisations (subs 30-100(1) item 12.1.1).


� For example, in Canada, where there has been much recent discussion of alternatives to decision making by the revenue authorities, the context is a mandatory process analogous to the Australian endorsement. For a summary of the Canadian discussion and alternatives see ABC Drache and WL Hunter Canadian Charity Tribunal: a Proposal for Implementation, (1999) QUT Program on Nonprofit Corporations, Working Paper No 87.


� Funding Application Guidelines for the Test Case Program are provided on the ATO’s website www.atoassist.gov.au. 


� A similar restriction exists in Canada. ‘The secrecy provision of the Income Tax Act creates an environment where it becomes difficult or at times impossible to determine what the department’s view is on any particular subject. Practitioners often “stumble” on precedent in conversations with other practitioners… but often work in complete ignorance of what the department has or has not sanctioned. This can be contrasted with the English situation where key decisions are published or the American situation where the Internal Revenue Service publishes extensive rulings giving their interpretation of the law.’ A. Drache, Charities, Public Benefit and the Canadian Income Tax System A Proposal For Reform, Working Paper No. 86, Program on Nonprofit Corporations, Queensland University of Technology, Brisbane, 1996, at IV. 


� Announced by the Commissioner of Taxation on 15 November 2000, in a speech to the Taxation Institute of Australia, titled ‘The Integrity of the Private Binding Ruling System’.


� G. Dal Pont, Charity Law in Australia and New Zealand, Oxford University Press, Melbourne, 2000 at 436 ‘It cannot be denied that the publicity received by the National Safety Council case (Commonwealth bank of Australia v Friedrich (1991) 9 ACLC 946) has created a public perception of the need for non-profit organisations to be more transparent and accountable to the public. Moreover, it has been observed that though it is dangerous in the absence of evidence to assume that significant abuses are occurring, the “absence or non-exercise of proper controls over charities may be regarded as an incentive to those who might wish to abuse the tax advantages enjoyed by charities.”’


� The Industry Commission Report at 206 said 'The Commission is concerned that accountability to donors and the general public is inadequate in terms of the availability of easily understood information and the transparency of operations. This may reduce donor confidence and ultimately public support for the sector.'


� "Registered charities must file (annually) form T3010 that requires detailed information on their revenues and expenditures, assets and liabilities, remuneration paid to senior staff, and more general information about their charitable purposes and activities. All of this information is available to the public." – Broadbent Report at Chapter 3





