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1.0
EXECUTIVE SUMMARY

Mission Australia has been in operation providing charitable community services since 1860.  Mission Australia is now a national leader in the provision of charitable community and employment services running a vast myriad of services addressing the needs of the disadvantaged in Australia.

It has been commented on by many authors that our society today and its interaction with the disadvantaged has greatly changed from that of even 20 years ago.  The globalisation of charities and the economy, the changing roles of government, the changes in fundraising models, and the changing view of charitable and benevolent organisations, has led to a series of emerging challenges.

Australia’s current definitional framework contains many exceptions, overlaps, and confusion.  The differing regimes under which these definitions are contained also leads to organisations being classified differently for different purposes.  These issues must be addressed in any definitional review.

When reviewing definitional frameworks issues that must be classified include:

· “entity” versus “service based” definitions;

· “part” versus “whole of organisation” definitions;

· “purpose” versus “purpose and nature of activities”, “proceeds usage”, “financial reportability”, “ownership”, “control”, “financial interest and intent”.

These issues are discussed in the attached report and accordingly Mission Australia makes the following recommendations.

MISSION AUSTRALIA MAKES THE FOLLOWING RECOMMENDATIONS:

RECOMMENDATION 1:  (See Section 5.1)

Organisations should be assessed for charitable purposes and for PBI status on an entity basis and not on the basis of service provision.

RECOMMENDATION 2:  (See Section 5.2)

Operating divisions of organisations should not be individually assessed for charitable purposes and for PBI status.  Rather, each whole organisational entity should be assessed.

RECOMMENDATION 3:  (See Section 5.3)

Assessment of whether an entity has charitable or PBI status should be made on the basis of the purpose of its activities rather than the mere nature of those activities.  The purpose of the organisation and hence its activities are best found in its constitution.

RECOMMENDATION 4:  (See Section 5.4)

The Corporations Law be amended so that all charities seeking incorporation (ie: because they want PBI status) would have to be companies limited by guarantee and have particular provisions in their Constitutions regarding ownership, purpose and distribution of assets on liquidation.

RECOMMENDATION 5:  (see Section 5.4)

We recommend the adoption of an entity based definitional framework which would see entities defined and categorised as either:

1. For-profit

2. Mutual benefit

3. Not-for-profit

4. Charity

5. Public Benevolent Institution

Each category would have different rights and obligations at law and for taxation purposes.

With changes and consistency in the adoption of new definitions, government, organisations and the general community would have a clear understanding of an entity, its operations, and its classification within our sector.

The Federal Government has the capacity to put these new definitions into effect.  The powers are given to the Federal Parliament under the “corporations” and “taxation” powers in s.51 of The Australian Constitution.

RECOMMENDATION 6:  (See Section 5.6)

The Corporations Law should be amended to define the ambit of the word “charity”.  

RECOMMENDATION 7 (See Section 5.7):

The definition of Public Benevolent Institution (“PBI”) be amended so that in order to become or remain a PBI, an entity would need to become incorporated as a charity under the Corporations Law.  

The balance of the current definition of PBI status should remain.

Mission Australia believes that this inquiry provides the opportunity to broadly apply more rigorous definitions of charity and PBI status which will support the integrity of the charitable sector and enable greater transparency and better accountability to donors and government.  Mission Australia welcome the opportunity of making a submission and looks forward to contributing to the work of the inquiry.

2.0
MISSION AUSTRALIA

2.1
Background and History of Mission Australia

Mission Australia was developed from the City Missions movement based upon the London City Mission. Mission Australia began in Australia with the founding of Brisbane City Mission in 1860, Sydney City Mission in 1862, and Adelaide City Mission in 1867.

The formation of Mission Australia, a national body of various City Missions from across Australia, occurred over a 12-year period.  These City Missions included Sydney City Mission, Perth City Mission, Mission SA, Brisbane City Mission, Wollongong City Mission, Wagga Wagga City Mission, and Hunter Mission.  This amalgamation was finalised in February 2000 with the launch of the new corporate identity and logo of Mission Australia.  The vision of Mission Australia remains unchanged: to spread the love of God and meet human need.

The Job Network tenders of May 1998 and February 2000 led to dramatic expansion of Mission Australia’s work in helping people to find employment and support themselves.

2.2
WORK OF MISSION AUSTRALIA

Our professional and dedicated staff in community and employment services work with some of the most disadvantaged people in society including:

· accommodation and support for homeless men, women, youth, families and aged people

· legal assistance, drug rehabilitation, art and music therapy as well as vocational training for young people at risk

· youth homelessness early intervention programs

· accommodation and support for people with disabilities

· early intervention and prevention programs for families and children

· counselling services

· support services for disadvantaged families

· a wide range of services for unemployed people including: Job Network 2, New Enterprise Incentive Scheme, Job Placement and Employment Training, Community Support Program, Mature Workers, Community Work Coordinator, Work for the Dole, and other specialised services.

Mission Australia is a charity and a public benevolent institution (PBI) which provides direct assistance to individuals, families, and communities in need. 
2.3
WHO ARE THE CLIENTS OF MISSION AUSTRALIA?

The following provide ‘snapshots’ of the work of Mission Australia, and the clients we serve, in the years 1999-2000:

EMPLOYMENT SERVICES

Although jobless rates have steadily declined in recent years, unemployment continues to be one of the major social issues facing our nation with 643,000 Australians being out of work – 178,000 for more than 12 months.

The past financial year has been one of major change and growth for Mission Australia employment services with the number of employment centres increasing to more than 165 across Australia.

During 1999-2000, Mission Australia has helped more than 47,000 unemployed people, placing more than 17,000 into jobs.  A further 1,232 unemployed people have been assisted in starting their own small businesses.

Employment services staff numbers have grown to more than 1,300, offering a variety of services to jobless people, particularly the most disadvantaged in the community, including a high proportion of long term unemployed.

The second Job Network contract will allow Mission Australia to assist more than 150,000 unemployed over the next three years.

The Community Support Program (CSP) tender outcome has resulted in a caseload capacity of some 2,653 clients nationally, while the Community Work Coordinator (CWC) program has secured some 11,400 places for the next 18 months.

Major changes in contracts have been achieved, but not without a cost to the staff involved in those programs.  Over the past year, some 27 existing employment services sites have closed and a number of existing sites have been substantially downsized. 

The transition between contracts has also provided major management and personal challenges for employment services staff, as they established more than 100 new centres nationally in a very limited timeframe.

Mission Australia receives funding from both the Federal and State Governments, in support of our mission to meet the needs of unemployed people in Australia.

Support is also provided by tens of thousands of businesses which enable our employment services to place unemployed people in relevant jobs.

A future challenge will be to offer high quality services to the unemployed in the framework of a highly competitive market environment.

COMMUNITY SERVICES

During the year 2000 and into 2001, Mission Australia’s network of 197 community services has continued to provide direct services and support to more than 90,000 people.

Staff and volunteers work with individuals and families, facing enormous barriers, which prevent full participation in their communities.  Despite economic growth and falling unemployment, significant groups remain excluded from economic participation and tend to be socially excluded as well.

There has been no reduction in homeless people, drug and alcohol misuse, gambling and financial management difficulties, emotional distress, mental illness and family breakdown. 

In the context of changing clients needs and reform of the welfare system, we need to ensure services are directed not only to crisis and medium to long term support, but also with a prevention and early intervention focus.  Also, we have a responsibility to help build the capacity of communities in which we locate services.

Defining service focus means being clearer about expertise and competence, which Mission Australia brings to different communities.  We must use limited resources to achieve best practice, high quality and effective interventions.  We need national coherence while respecting local responses to local need.

After much work, we are able to articulate what activities, to whom and in what settings Mission Australia provides services.  Generally, they are delivered to people who are homeless, young, families and children.  The primary focus is on crisis intervention, rehabilitation and medium term accommodation and support.

We are developing a process to guide future directions for Mission Australia’s Community Services.  This will allow us to make decisions about resourcing existing services, together with future service development, within a context of planning and response to local need and against agreed values and principles.

Mission Australia faces increasing challenges to maintain its support through fundraising and income generating operations.  While the traditional donation base falls, due to greater competition, service demand and costs are rising.

Despite this and other significant cost pressures, Mission Australia community services achieves a small variance to budget.  This is due largely to our services being tightly managed within limited resources and a $5m contribution from fundraising and other activities.
MISSION AUSTRALIA COMMUNITY SERVICES: TARGET POPULATIONS BY SERVICE TYPES
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2.4
HOW ARE WE FUNDED?

For the financial year ended 30 June 2000, Mission Australia operated in every state and territory of Australia, running over 750 services, employing over 2,600 staff.  Mission Australia had a turnover of $105 million, represented as follows:

Who provided funds?
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Where the money was earned.
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Where the money was spent.
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2.5
OUR LEGAL STRUCTURE

The Mission Australia group consists of four legal entities; Mission Australia, Mission Australia Group Training; The Mission Australia Foundation, and The Sir David Martin Foundation.  

All entities in the group are either public companies limited by guarantee or trusts founded by deed of settlement.  There is no shareholding or parent company relationship in our group they are all separate entities. Mission Australia is the 'controlling entity' due to the membership and directorships of the other entities.  That is, Mission Australia’s Board are in a position to successfully 'control' the other entities due to their directorships on the other Boards or memberships of the other entities.

Mission Australia conducts all community and employment service operations of the group.  Mission Australia Group Training runs a small group training operation.  The foundations each run various fundraising events respectively.  Mission Australia conducts the majority of fundraising for the group.

3.0:
our society today

3.1
A TIME OF CHANGE

The author Robert Theobald describes the new millennium as the “Healing Century” (Radio National, April 1998).  He cites the following dichotomies as characteristic of how the twentieth century has shaped the world as we know it: 

· Empty world to full world (from 1.6 billion to 5.85 billion people)

· Short life expectancy to longevity

· Abundant resources to shortages

· Restricted access to information to information overload

· From Keynesianism to economic rationalism

· Rural living to city-based living (35 million-people cities are projected for 

2010).

In spite of the gloomy inference created by these dichotomies, he offers hope of a new era of change.  Just as the current century can be described as the 'economic century', the ability to make a profound shift in thinking to a 'caring and compassionate' world at personal, business, political and ecological levels will characterise the next century as the 'healing century' (Theobald op cit., 1998).
3.2
GLOBALISATION

Toffler coined the term 'Global Gladiators' to describe 35,000 corporations and organisations that operate globally. These include organisations from the UK, USA, Europe, South America, Asia and Australasia. He also identifies over 20,000 community organisations that operate globally, seeking opportunities in all parts of the world.

Microsoft, Intel, G.E. Corporation, Ford, Philips NV, Greenpeace, and Amnesty International are examples of corporations and community organisations that operate globally.  In many ways these are also examples of fourth wave organisations, using knowledge as a competitive edge to capture new markets and displace old technology (Toffler, 1998).

The 1990s has been a period during which regional economies and industries have transformed into global ones.  It has been predicted that by 2150 all or most of the global economy will be part of a single market, perhaps with a single currency and monetary authority (Bergsten, 1993).

Large trading blocks and groups such as the European Union, the NAFTA and ASEAN are creating early signs of the possibility of such a scenario.  Bergsten (1993) suggests that in the 21st century nation states will lose their sovereignty, technology will replace labour and corporations will resemble 'ever changing teams' of workers that operate in various parts of the globe, communicating from 'virtual offices'.

We are already witnessing huge funds 'slushing around' the world, with very little commitment to corporations or economies, but focusing on ensuring high returns for investors.  The recent financial crisis in Asia was exacerbated by fund managers moving funds quickly from region to region in order to protect their investments.  Since the Asian crisis began, over $US115 billion has left South East Asian economies.  The flow of capital often leaves behind national economies (e.g. Indonesia and Russia) devastated by the vacuum they create (Cave, 1998).

There are major issues that confront the community sector in relation to globalisation.  These include protection of the rights of individuals and communities, principles of social justice as they apply to societies in terms of housing, employment, income support and education, and the viability of small organisations that do not have access to information technology and resources to compete in a globalised environment.
3.3
COMMUNITY SERVICES

As the western world moves from variations of 'Reagan-omics' and 'Thatcherism', to various forms of market-oriented economics, there is an enormous change in the way in which governments around the world manage community services and welfare.

Some argue that much of the change in thinking is based on current administrators, who are the product of business schools that promote the private sector philosophy of competition and efficiency, adopting new strategies in the delivery of those services (Poister, 1999).  Others argue that in the pursuit of better economic management and preoccupation with balance-of-payments deficits, governments around the world are looking for more effective ways in which the investment in services can be delivered (Flower, 1997).

Toffler cites the welfare system of many western countries as failing to deliver effective services.  "The government is pumping out uniform services for an increasingly non-uniform population.  The problems are different.  You can't treat everybody who doesn't have a job the same…" (Toffler op cit., 1998). 

It is clear that regardless of political leanings, governments are adopting market-based strategies for the delivery of services.  Many are seeking the 'holy grail' of efficiency and private sector acumen in solving the problems associated with the welfare system.

3.4
THE FOR-PROFIT ROLE

In the US, social services are in a period of transition, with the Clinton Administration making good its promise to reform the welfare system.  In 1996, Lockheed-Martin and Andersen Consulting prepared bids for a $US563 million welfare contract in Texas.

Although unsuccessful in that bid, Lockheed-Martin has over 20 contracts delivering case management, skills training and job-placement services with four states (Ryan, 1999).  In his article, "The New Landscape for Nonprofits", William Ryan examines the critical issue of how not-for-profits will survive in an open market that seeks competition in order to ensure efficient and effective service delivery of community services.

The key issue of survival is not just economic.  It is also one of values and mission.  The battle between not-for-profits and for-profits has been waged for quite some time, and there is as yet no clear winner (Flower op cit., 1997).  What is clear though, is that the playing field has changed.  The following driving forces have been identified as instrumental in this change:

· The differences between both groups are changing

· Public perception of for-profits operating in the community sector has changed

· A growing number of not-for-profits are working together with for-profits

It is also clear that not-for-profits are also crossing traditional boundaries.  There is a significant trend in not-for-profits behaving as for-profits, seeking commercial opportunities either directly or through auxiliary commercial enterprises in order to raise funds.  Government funding is increasingly being made available to non-profit and for profit organisations alike to deliver community services on the basis of competitive tendering.  This is increasing the overlap between the two traditionally separate sectors.

The reasons for non-profit organisations moving to commercialisation have been summarised by Dees (1988):

· The for-profit motive is becoming widely accepted as promoting efficiency and innovation.

· Institutional charity is viewed as undermining the self-esteem of beneficiaries and creating a sense of helplessness and welfare dependency.

· Financial sustainability is becoming the strategic focus for some non-profits.

· Tied-funding and purpose given donations are limiting the options of some non-profits to operate in new areas or activities.

· Philanthropy is becoming more strategic, as corporations and wealthy individuals offer specific purpose funds.

· Opportunities in out-sourcing of social services are requiring many non-profits to acquire commercial skills and understanding 

3.5
CHALLENGES FOR THE COMMUNITY SECTOR

There are a number of key learning points drawn out of the Dees, Ryan and Flower articles.  They include:

· To successfully compete for contracted human services, non-profits need to develop sufficient size to spread risk, benefit from economies of scale, attract good employees, have a proven capability to deliver on contracts and manage multiple, complex projects. 

· The ability to acquire and use large amounts of capital is essential when seeking to compete in these capital-intensive markets. 

· To respond to changing social needs and government priorities, organisations must be responsive and be able to mobilise resources and expertise quickly and effectively. 

· The industry is still influenced by policy issues and value-based decision-making. Governments need competition and efficient service delivery to meet their economic needs.  However, there is still a concern that the values of non-profits should be brought into the service delivery equation. 

· Non-profits need to stress their values-driven approach in service delivery.  Effective lobbying and publicity to influence pressure groups in order to mobilise public opinion may prove an effective counter to meet competition from for-profits. 

· Non-profits, committed to advocacy on behalf of their clients on issues such as poverty and social justice, need to develop an effective framework of strategies that allow effective advocacy action, yet maintain a professional and mutually respectful relationship with various governments and their funding agencies. 

· In adopting the philosophy of 'Reinventing Government', many governments are in the early stages of transition from 'rowing to steering' (Ryan op cit., 1999).  Many are finding this transition difficult and have faced wide criticism as they struggle to cope with a new approach to providing social services.  It could be valuable to develop collaborative strategies that support the transition and facilitate the change program so that both funded and funding agency benefit in the long run. 

· Being enterprising and behaving as a for-profit can create a diffusion of values.  It is important that the values that remain appealing to key stakeholder groups are clearly maintained, yet the non-profit must create an enterprise culture that can achieve the efficiencies and 'critical mass' needed to survive and grow in this complex, competitive and discontinuous environment. 

3.6
THE AUSTRALIAN CONTEXT
Australia is in the midst of a profound economic and social transformation.  It is in its eighth year of strong economic growth, yet joblessness, underemployment and reliance on income support remain unacceptably high and concentrated increasingly in particular segments of the population and in particular localities.  These are not problems being faced by Australia alone; they are being addressed in many comparable countries.

Over recent decades a variety of economic and demographic factors have combined to create the new and disturbing phenomena of ‘jobless families’ and ‘job poor communities’.  These unequal outcomes have generated the unacceptable prospect that significant concentrations of economic and social disadvantage might become entrenched.

A recent major report by the Reference Group on Welfare Reform (McClure, 2000) provided the Federal Government with advice on the future directions for the community services sector and social security system.

In its analysis, the Reference Group on Welfare Reform focused on four trends that underpin the need for a bold change to our social support system:

· There is an increasing divide between 'job rich' and 'job poor' households.  While there is strong employment growth in some areas, high rates of joblessness persist in many regions and localities.  In addition, too many children live in families with no parent in paid work. 

· Labour market trends have brought changes in the balance between permanent full-time jobs and part-time and casual work, between male and female employment, between jobs in manufacturing and primary industry and jobs in service industries.  Many of the new part-time jobs have been taken in households where there is someone already in employment, which contributes to the widening gap in the distribution of jobs. 

· More people receive income support.  Over the past thirty years, there has been a steady upward trend in the proportion of the workforce-age population receiving income support and other publicly provided assistance.  Of special concern is the proportion of the population that depends on income support for the majority of their income.  As well as the resource implications of this trend, it indicates an increase in social and economic exclusion. 

· Job opportunities for less skilled workers have stagnated or declined, while technological change and the globalisation of industry and trade has increased the demand for highly skilled workers.  This has been associated with a widening of the distribution of earnings. 

The Reference Group concluded that these trends might lead to entrenched economic and social disadvantage for more people.

3.7
CHANGING ROLES

Faced by the impact of globalisation and the internationalisation of our economy, communities and families are under enormous pressure and governments must find a way to enable the Australian community to flourish and support our social institutions and economic prosperity.

While the role of government in providing a social safety net in areas such as income support, public housing, health, education and community services should be maintained, government intervention is not the answer to all social problems.  It is also becoming clear that expanding the role of markets is not always the answer to these problems.  While market mechanisms in social policy can often increase efficiency and help to focus service providers on outcomes, they can also weaken the fabric of community relations, producing competition and mistrust, when co-operation and mutual support is required.

We need now to move beyond the government-market dichotomy to recognise the importance of networks of human relationships and social networks, widely known as “social capital”.  Variations of a new political approach based on such concepts, sometimes referred to as the “Third Way”, are being promulgated by nominally liberal and social democratic governments the world over.  Prime Minister Tony Blair has embodied the approach in Britain and President Clinton in the United States.  Third way politics have also made considerable inroads into the political discourse of Germany where Government claims to be pro-business and pro-economy while pledging support for German social programs.  Thus across Europe, governments are pioneering welfare state reform, tackling social exclusion, engaging business in new partnerships and establishing a stable economic basis for long-term stability and investment. 

3.8
GOVERNMENT AS GUARANTOR AND FACILITATOR

A recognition of social capital requires government to guarantee access of citizens to certain goods and services but to be careful in taking the role of direct provider lest by so doing, government activity crowds the space for community and individual initiative. 

It is important to state that this does not represent any retreat in funding or responsibility of government for assisting the disadvantaged in the community.  Rather it reflects a fundamental shift in the relationship of government and community to a partnership where business, community and government work together.

While governments need to remain guarantor of a social safety net, there are a number of ways they can do this in preference to delivering the service themselves.  

A major recent example is the launch of the Job Network where government has relinquished the role of direct provider of job matching services and has facilitated the involvement of private and community sector agencies.  Government retains the role of funder and sets the rules by which the network operates and individual access is protected.

3.9
CHANGING FUNDRAISING MODELS

Community-Business Partnerships

The world of Corporate–Community partnerships is rapidly changing as both nonprofit organisations and companies reassess their relationships with a view to gaining better synergies from their involvement with each other.  In order to meet this challenge, nonprofits are generating innovative approaches to corporate partnerships.

Most companies regard a relationship with a charity in the same way as they regard any other business relationship - there should be positive outcomes for both parties in the relationship.  To ensure success in any partnership between commercial organisations and charities it is important that relationships be mutually beneficial.  A long-term partnership is now considered the best way to meet the objectives of both parties.

Opportunities for partnership fall into a number of different categories.
Employee Fundraising and Involvement

In order to achieve a well-motivated and productive workforce, many organisations spend resources on building team spirit and commitment to the company.  One additional way that a company can achieve these results is through a successful staff fundraising campaign.

Additionally staff of companies may wish to volunteer their time.

Cause Related Marketing

Cause Related Marketing has been defined by Business in the Community (www.bitc.org.uk) as:
… a commercial activity by which businesses and charities or causes form a partnership with each other to market an image, product or service for mutual benefit.

A CRM promotion is one that ties together a company and a charity through the selling or marketing of a product or service.  An example of such a promotion at its most basic level would be where a breakfast cereal company has a promotion whereby for each packet sold a particular charity will receive a percentage of sales.  There are of course other more interesting examples and these tend to depend on the product and the two partners.

Sponsorship

NGOs offer companies a number of sponsorship opportunities.  Sponsorship programs have different levels of benefit and cost associated with them.

Donations

NGOs continue to receive donations from companies that do not involve any additional obligation from either side.  However, many companies today expect to see defined outcomes from their donations.

Payroll Giving

Payroll Giving (PRG) is a tax efficient way for employees to give to charity through their employer’s payroll. 

PRG is an excellent way for employees to support an organisation through a very simple mechanism.  Very often an employer will match the funds given by employees which of course has a positive effect on staff.

Gift In Kind

Companies may wish to provide in kind donation.  These can take many forms.  The donation of a gift in kind frees up additional income to run our key services.

3.10
CONCLUSION
We live in a period of massive change characterised as the “Knowledge Wave” and the globalisation of the world economy.

This has enormous implications for community services as governments adopt market-based strategies for the delivery of human services.

In the United States, international for-profit organisations play a major role in the delivery of welfare-to-work programs.

This presents a range of challenges for community organisations:

· to successfully compete for contracted human services, non profit organisations need to develop sufficient size to spread the risk, benefit from economies of scale, attract good employees, have a proven capability to deliver on contracts and manage multiple, complex projects.

· Community organisations need the capability to acquire and use large amounts of capital when seeking to compete in capital intensive markets.

· Community organisations need to affirm their mission and values in the delivery of services.

· Community organisations need to develop an effective framework of strategies that allow effective advocacy action, yet maintain a professional and mutually respectful relationship with governments and funding bodies.

4.0
EXISTING DEFINITIONS

The question of what “charity” is, is a vexed one.  Part of its vexing nature arises from its initial definition during the reign of Queen Elizabeth 1 England and its subsequent adaptation in Australia.  What is remarkable is the lack of revision of the concept after this initial definition, and the manner in which the concept has been dealt with since, both at common law and by the various Australian legislatures.

The concept of “charity” requires redefinition to simplify the role of charitable institutions and allow progress of charitable work in a modern and changing society which is not subject to the same values, principles or customs as those prevalent in Elizabethan times.

4.1
HISTORICAL BACKGROUND

The Statue of Charitable Uses 1601 (the “Statute”) was enacted during the reign of Queen Elizabeth 1.  Its purpose was to deal with breaches of trust in charities.  Under the Statute, commissioners and juries could be appointed to investigate such breaches, but only in relation to the “charitable purposes” set out in the Preamble to the Statute.

Some of the “charitable purposes” set out in the Preamble include:

· relief of aged, impotent or poor people;

· maintenance of sick and maimed soldiers;

· schools of learning and universities;

· repair of bridges, ports, havens, causeways, churches, seabanks and highways;

· education and preferment of orphans; and

· marriages of poor maids.

The Preamble had an enormous impact on the development of law relating to charity as it provided a finite definition of what a “charitable purpose” was.  Anything that fell outside the list in the Preamble became, as a matter of fact, not a charity.  This restricted any attempt to define charity in terms of what would be beneficial to the community.

While “charitable purposes” in modern law are broader than those set out in the Preamble, the impact of the limited definition of “charity” is still experienced today as the courts have traditionally referred to the Statute to determine whether a purpose is charitable in law.  This can be seen in the extract below from the Australian case of Incorporated Council of Law Reporting (Qld) v FCT (1971) 125 CLR 659 per Barwick CJ:

… out of certain of the instances given in the Preamble to the Statute of 1601 a broad concept emerges of the kind of object of public utility which will satisfy the quality of charity.  Any notion that the concept is of an eleemosynary* nature is seen to be untenable. … The instances given in the Preamble are not exhaustive. … But the Preamble does give an indication … of what will be charitable, whether in point of trust or of purpose. … On occasions, a benefit … to a section of the public less than the whole community by the trust or purpose may be enough.
*  benevolent

4.2
POPULAR USAGE V TECHNICAL LEGAL MEANING

The technical meaning of the word “charity” in law is not the same as the popular meaning of the word.

In fact, the legal meaning and the popular meaning of the word “charitable” are so far apart that it is necessary almost to dismiss the popular meaning from the mind as misleading before setting out to determine whether a gift is charitable within the legal meaning.


Verge v Somerville [1924] AC 496 per Lord Wrenbury [UK decision]

In the popular sense, “charitable purposes” might include purposes which are not within the technical legal categories.  This has been shown by decisions which confirm that a gift for “benevolent purposes” is not charitable and that trusts for educational and religious purposes are charitable.

In general, it must be said that there is no agreement on a meaning, either popular, or technically legal, of charity.  Although there is a strong presumption that the words “charity” and “charitable”, in the absence of clear contrary legislative intention, are to be interpreted according to their legal meaning by the courts.

4.3
DEFINITIONS – COMMON LAW

There are four basic purposes which are considered to be charitable at law.  They are:

1. Relief of poverty;

2. Advancement of education;

3. Advancement of religion; and

4. Other purposes beneficial to the community.

These categories were first set out in England in the case of Commissioners for Special Purposes on Income Tax v Pemsel[1891] AC 531 at 538 per Lord MacNaghten.  There is an enormous body of case law that has built up around each distinct category providing interpretation of each category. 

4.4
DEFINITIONS – COMMONWEALTH

Given that the courts tend to interpret “charity” and “charitable” according to their legal meaning, which has roots in the list provided in the Preamble, some effort has been made by the legislature in some circumstances to provide other definitions.  For example, definitions provided by Commonwealth legislation include:

· Disability Discrimination Act 1992 – Section 49(2)
· Sex Discrimination Act 1984 – Section 36(2)
· Racial Discrimination Act 1975 – Section 8(3)
In each Act, “Charitable benefits” means “benefits for purposes that are exclusively charitable according to the law in force in any part of Australia”.

· Income Tax Assessment Act 1997 – Section 50.5
This section sets out a table of exempt entities and special conditions for exemptions.  Some of the exempt entities include:

· charitable institution

· religious institution

· scientific institution

· public educational institution

· funds established for charitable purposes.

An “institution” is an establishment, organisation or association instituted  for the promotion of a charitable purpose.

To carry on a “charitable purpose” for the purpose of this legislation the following conditions must be satisfied:

· it must not be carried on for the purpose of making profit;

· its incorporation documents must state the charitable purpose as the object of the association and this purpose must be followed in practice; and

· it is not for the benefit of only a narrow section of the community.

Interestingly, the word “charitable” is not defined in the Act and the common law definition is utilised.  However, before an association with a purpose acceptable at common law will be considered a “charitable institution” for the purpose of this legislation, its objectives and activities must be for public benefit (significant number of possible beneficiaries).

4.5
DEFINITIONS – NEW SOUTH WALES

Definitions provided by New South Wales legislation include:

· Anti-Discrimination Act 1977 - Section 55(2)

In this section “charitable benefits” means benefits for purposes that are exclusively charitable according to the law in force in any part of Australia.

· Charitable Fundraising Act 1991 – Section 4
 
“Charitable purpose” includes any benevolent, philanthropic, or patriotic purpose.

· Duties Act 1997 - Section 267(2)
Duty under this Chapter is not chargeable on an application to register a motor vehicle if the applicant is a non-profit organisation having as one of its objects a charitable, benevolent, philanthropic or patriotic purpose.

· Stamp Duties Act 1920 - Section 98
 “Charitable organisation” means:

 (a)
a religious or public benevolent institution, or a public hospital; or

 (b)
a hospital that is carried on by a society or association otherwise than for the purpose of profit or gain to the individual members of the society or association; 

 (c)
a school or college that is carried on by a body corporate , society or association otherwise than for the purpose of profit or gain to the individual members of the body corporate, society or association and that provides education at or below, but not above, the secondary level of education;

 (d)
a non-profit organisation having as one of its objects a charitable benevolent, philanthropic or patriotic purpose;

 (e)
an organisation that was a charity under the Charitable Collections Act and has not substantially changed;

 (f)
a society or institution (other than a school or college or a statutory body) (i) that, in the opinion of the Chief Commissioner is a charitable society or institution

 (g)
a statutory body that (i) in the opinion of the Minister is a charitable statutory body

 (h)
a trust, the funds of which are applied solely for charitable purposes.

· Pay-Roll Tax Act 1971 – Section 10
States that:

… wages liable to pay-roll tax under this Act do not include wages paid or payable: … 

 (j1)
by a non-profit organisation (other than a school or college, statutory body or an instrumentality of the State) having as one of its objects a charitable, benevolent, philanthropic or patriotic purpose.

While these definitions serve to “narrow the field”, again it is found that the term “charity” is not defined, and again the common law test of charitable purpose will generally be applied by the courts.

4.6
DEFINITIONS – INTERNATIONAL

Hong Kong

The Registered Trustees Incorporation Ordinance 1997 defines both “charity” and “charitable purpose”:

 “Charitable purpose”
 includes:

(a) the relief of poverty;

(b) the advancement of art, education, learning, literature, science or research;

(c) the making of provision for:

(i) the cure, alleviation or prevention of; or

(ii) the care of persons suffering from or subjected to;

any disease, infirmity, disability affecting human beings (including the care of women before, during and after childbirth);

(d) the advancement of any religion;

(e) any ecclesiastical purpose;

(f) the promotion of the moral, social and physical well-being of the community; and

(g) any other purpose beneficial to the community not specified in paragraphs (a) to (f).

“Charity” means any trust or organisation established by deed or otherwise for a charitable purpose.

New Zealand

The Income Tax Act 1994 defines “charitable purpose” as including:

… every charitable purpose, whether it relates to the relief of poverty, the advancement of education or religion, or any other matter beneficial to the community.

United States of America (USA)

The law relating to charity in the USA is complex.  Charities are managed by each State, and whether a body is charitable or not will depend to some extent on the definitions set out in each State’s legislation.

For the purposes of taxation, exempt organisations must be organised and operated exclusively for one or more of the purposes set out in the legislation, which include:

· charitable;

· religious;

· scientific;

· literary;

· testing for public safety;

· sports competition;

· prevention of cruelty to children or animals.

The term “charitable” is used in its “generally accepted legal sense” and includes:

· relief of the poor, the distressed, the underprivileged;

· advancement of religion;

· advancement of education or science;

· erection or maintenance of public buildings, monuments or works;

· lessening burdens of government;

· lessening neighbourhood tensions;

· elimination of prejudice and discrimination; 

· defence of human and civil rights secured by law; and 

· combating community deterioration and juvenile delinquency.

4.7
CHARITY V PUBLIC BENEVOLENT INSTITUTION

The somewhat nebulous definition of “charity” may in fact be easier to understand in terms of what it is not.  It is not always a “public benevolent institution” (“PBI”) at law.  

However, a charity may be a PBI provided it meets the statutory test for PBI status.  

The concepts are difficult.  In summary, not all charities are PBIs nor are all PBIs charities.

An “institution” is an establishment, organisation or association instituted for the promotion of some object, especially one of public utility.  A PBI is defined under taxation law as an institution which promotes the relief of poverty, sickness, destitution or helplessness directed towards the public or a section of the public.

The relief provided by a PBI must be provided in a direct way to persons suffering from these conditions where the plight of such persons is sufficiently serious to arouse pity or compassion, stimulating the need for benevolent relief.  That an institution is in part self-supporting or engages in non-benevolent incidental activities does not deprive it of the character of a PBI.

4.8
RELIGIOUS INSTITUTIONS AS CHARITIES

There has been much discussion over the years as to whether or not religious institutions should be regarded automatically as charities.

The definition of what constitutes a “religion” is not defined in any legislation.  Legislation commonly refers to “religious institutions” which are also not usually defined by statute.

This has lead to many cases being heard which dealt with whether an institution is or is not a religion.  For example:

· On appeal to the Full Court of the Supreme Court of Victoria, in Church of the New Faith v Commissioner of Payroll Tax (Vic) [1982] 13 ATR 80, it was held that scientology did not possess any of the usual indicia of a religion.  

Kaye J stated that religion was not a technical term but should be given its everyday meaning.  “Religious” is derived from the noun “religion” and “religion” is concerned with beliefs or feelings of man and fundamental to these beliefs or feelings is the recognition of the existence of a superior or supernatural being or power.

Young CJ stated that it was wise for courts not to define religion to any extent greater than was necessary for “the particular task in hand” (p.89).  He also relied on the indicia specified by Judge Adams in Malnak v Yogi (1979) 592 S 2d 197 and those three indicia were the nature of the ideas, comprehensiveness (closely related to the nature of ideas) and whether the set of ideas involves adherence to formal ceremonies and services.

On appeal to the High Court (citation (1984) 154 CLR 120), it was held that to be considered religious, people did not have to believe in a “god” and religion was defined as encompassing both belief and conduct.  Therefore the beliefs, practices and observances of the Church of the New Faith were a religion in Victoria.

On what constituted a “religion”, Mason ACJ and Brennan J held that the criteria were belief in a supernatural being, thing or principle and acceptance of canons of conduct.  Wilson and Deane JJ also set out criteria by which alleged religions could be assessed and these were similar to those enunciated by Mason ACJ and Brennan J.

This decision appears to be the most recent and most persuasive authority on what constitutes a “religion”. 

4.9
DEFINITION OF “RELIGIOUS INSTITUTIONS”

There have also been many cases over the years dealing with what constitutes “religious institutions”.  For example:

· Young Men’s Christian Association of Melbourne v FCT (1926) 37 CLR 351 

The Association’s declaration established its purpose as seeking:

… to unite those young men who, regarding the Lord Jesus Christ as their God and Saviour, according to the Holy Scriptures, desire to be His disciples in their doctrine and their life, and to associate their efforts to the extension of His Kingdom amongst young men.  

Knox CJ said that the character of the institution was essentially religious, as was able to be determined by reference to the declaration, the constitution and objects of the Association, although the objects were carried out in extremely practical manner.

Gavan Duffy J based his opinion that the Association was religious on the fact that it was “substantially an Association of persons holding specific religious views, and acting together for the purpose of accompanying and encouraging one another, and of inducing others to adopt those religious views and to join that Association”.

In this respect it is worth noting that none of the Federal or State anti-discrimination legislation defines “religious institution” or “religious purpose”.

4.10
CHARITY V COMMUNITY SERVICE

Community service organisations are often difficult to define, but is clear that many forms of legal entities exist for such organisations.  They may be incorporated under the Corporations Law, under Unincorporated Associations Laws, or by charter.  

Their activities may involve community as well as social functions (Rotary, Lions and Apex Clubs), children’s groups (Cubs, Scouts) and extend to non-professional sporting clubs.  

However, it is clear that not all are charities.

As will be developed in Chapters 5, we believe  that that an entity based test may remove uncertainty and create a more consistent approach to what constitutes “charities” and what should or should not be given PBI status.

5.0:
ISSUES TO CONSIDER WHEN REVIEWING DEFINITIONS

Several issues must be considered when reviewing the options available for redrafting the current definitions.  These issues are key to the development of successful definitions which work from both an academic and operational perspective. These issues include;

· Entity versus service based definitions

· Partly versus whole of organisational based definitions

· Purpose of activity versus purpose and nature of activity

· Ownership, control, and severability

· Financial interest and intent

· Proceeds usage and control

· Taxation issues

· Financial reportability

· Severable definitional structure

5.1
ENTITY VERSUS SERVICE BASED DEFINITIONS.

The distinction between “entity” versus “service based” definitions is one of the underlying foundations that must be explored in this inquiry.  

Any definitions recommended for adoption must clearly distinguish whether the definition is based on “entity” or “service”.  

Entity definition deals with an entity as a whole.  The various operating divisions of an entity are not separately assessed.   

Entity definition focuses upon the purpose  for which the entity was established and recognizes that in order to fund deficit services, ”charitable” organizations are increasingly required to operate other more commercially oriented activities to finance their operations.  

While focussing on “purpose”, this approach may still require other criteria to define a charity or PBI.

Service based definition focuses upon the service activity performed, irrespective of whether it is performed by the whole or only part of an organisation.  

In the past, service definitions could be related to traditional  “not-for-profit” as well as “for profit” activity areas.  

With the recent convergence of the profit, not-for-profit, and public sectors  the activity areas are becoming merged.  It is now difficult to establish distinct service activities of the for-profit and the not-for-profit sectors. 

In a service based definitional framework, for-profit corporate organizations would be able to achieve definitional status in one arm of their business.  Conversely, not-for-profit, or charitable entities, may be defined as commercial in one or more arms of their activities.  This is paradoxical. 

For example, a for-profit entity does not establish its commercial operations to fund its charitable activities but rather by definition, for the private benefit of its shareholders.  Conversely, a charity may establish commercial activities to fund its charitable activities.  

Mission Australia’s “shareholders” are the poor.  Our surplus from any activity provides financial support to provide funding for services for people in need.  

Accordingly, a conflict exists between service definitions and the purpose and nature of the entity.  

Moreover the distinction at a service level is becoming less useful as the “for profit” and “not for profit” sectors converge.  This is largely due to outsourcing of public activity which is increasing the overlap between the traditional profit and not-for-profit service sectors. 

Mission Australia strongly supports the entity based definition framework not  a service based definitional framework.  

RECOMMENDATION 1:  

Organisations should be assessed for charitable purposes and for PBI status on an entity basis and not on the basis of service provision.

5.2
PART VERSUS WHOLE & SEVERABILITY OF ORGANISATIONS 

Part v whole of organisation

As can be seen from our position in Section 5.1, Mission Australia does not support “part of operations” or “part of organisation” based definitions.  

An operating division of a private sector company is not treated as a separate legal entity or a separate taxation entity.  This only happens if a separate legal entity is created.  There is no basis for treating charities and/or PBIs any differently. 

Therefore, an organisation or entity must be defined as a whole for realistic implementation of business systems, laws and regulatory obligations, not as parts or as sub-entities.

RECOMMENDATION 2:  

Operating divisions of organisations should not be individually assessed for charitable purposes and for PBI status.  Rather, each whole organisational entity should be assessed.

Severability of entities

Severability is an issue that needs to be explored when assessing charity and /or PBI status.  

For example, a charity that operates community services and other charitable activities under its current legal structure sets up a two-dollar proprietary limited company to run its commercial activities.  

This can be viewed by many as good risk management.  It can also be viewed by many as severable in nature and distinctively separate from the activities of the charity.  

Using the test of the purpose of an entity, this severed entity may be regarded as a commercial entity.  As such it should not receive the same treatment as the charity that owns it.  If the charity had set this up as a new business within its existing structure then the risk will have been born by the entity and the creation of a new service would have no effect on the definition of the entity.  Similarly if it had set up a separate company limited by guarantee and meeting all the other requirements of a charity it may be defined as charitable in its own right.

In order to appropriately assess charitable purpose and or PBI status it is important to assess each separate entity rather than groups of entities.  It would then be important to have clear definitions of separate entities such as the clear incorporation status and purpose as required under Corporations Legislation.

A company limited by guarantee has extremely limited severability.  That is, it would be nearly impossible for the organization to either float itself or to sell one of its arms of operation with that arm continuing to enjoy the same level of benefits and legal structure under which it previously operated.

In view of the foregoing, we believe that there is a strong basis for charities being incorporated under the Corporations Law.  This issue will be dealt with in Section 5.4.

5.3
PURPOSE OF ACTIVITY VERSUS PURPOSE AND NATURE OF ACTIVITY.

Consideration of the purpose for which an “activity” is run by an entity is an essential criteria in the construction of any definitional framework.  

However, mere assessment of “activity” is an insufficient basis for definition.  What is also required is an analysis of both the “purpose” and the “nature” of that activity. 

The “purpose” of an activity must be is established by the purposes contained within the constitutional framework of an organisation.  

“Nature” is a much broader and more difficult parameter to define.  The purpose of the activities should be defined primarily by the purpose of the organisation.  The nature of the activities themselves may only give a partial indication of their purpose.  Similar activities may be created for different purposes.  Therefore an assessment of “nature” only is an inadequate guide to purpose.

This issue can be directly related to the arguments presented in Section 5.1 “Entity versus service based definitions”.  

Under the entity-based framework,  once the entity is defined as “charitable”, “religious”, “public benevolent” or a “not-for-profit” organisation, then the activities it conducts must be consistent  with the purposes contained in the organisation’s constitution.  That is, it is the “purpose” that is the most important defining factor not the “nature” of the activities per se.  

A charitable institution may have a number of community services programs, some of which are self-funding and others of which run at a loss.  Other of its activities may make a profit.  

The “profitable” activities will be used to fund those activities which are run at a loss.

In this situation, the nature of the activity is less important than purpose.  

For example:

An organisation that sells computer games, establishes an on-line counselling service for teenagers which is then variously funded by government revenue, fees levied on participants, as well as donations.  

The organisation could arguably be established as a charity, returning any surplus or profits to improve its activities.  

Alternatively, any profits could be returned to the parent company for distribution to shareholders.   In this case, it is not a charity, even if the nature of the activity is identical.

Clearly, the purpose of the organisation is critical.  

In the example of the purported charity, even if some benefit was derived by the community, if the organisation’s real motive was to create a marketing tool to access the teenage computer games market, then it could not properly be regarded as a charity.

In the above example it can also be seen how a definitional strategy must be based on an entity test not a service test.  It is not appropriate for the service being provided by the for profit entity to be defined in the same way as the operations of the charity.

It is interesting to note that the Australian Taxation Office (ATO) has issued a draft taxation ruling (TR 2000/D14) which outlines the ATO’s view of what is a PBI.  In this ruling the ATO has made entity based definitions based on the type of service provided.  At paragraph 22 it states;

The organisation must be at least predominantly for the direct relief of poverty, sickness, destitution or helplessness.  Any other purposes and operations must be incidental to the public benevolence or of minor extent and importance.”

This draft taxation ruling although using the above entity based definitional framework requires strengthening to address the issues of intent, purpose, and use of funds, which are dealt with below.  Mission Australia through its participation on the Charities Consultative Committee will make submissions to strengthen this ruling on this basis.

Mission Australia believes that the nature of the activity is a necessary but not sufficient factor in any definitional framework and requires tests of the purpose of the entity undertaking the activity (and hence by implication the intent of the activity).

RECOMMENDATION 3:  

Assessment of whether an entity has charitable or PBI status should be made on the basis of the purpose of its activities rather than the mere nature of those activities.  The purpose of the organisation and hence its activities are best found in its constitution.

5.4
OWNERSHIP AND CONTROL

Any structurally based assessment of charitable or PBI status must take into consideration the aspects of ownershipand control.  

Ownership

Ownership is relevant as an owner may create an entity for personal reward or for other non-charitable purposes.  Clearly, that entity is not a charity or entitled to PBI status.  

Indeed, an owner of an entity may purportedly establish it for charitable purposes.  Does that latter situation create a “charity” or PBI at law?

In our opinion, the answer has to be “no”.  Ownership of the purported charity still means that the owner may derive some benefit from it (perhaps on liquidation).  Therefore, the issue of ownership is critical to any entity-based definition.  

For there to truly be a charity or PBI, the assets of the entity must only be able to be used for charitable and PBI purposes.  The “owners” of the entity effectively hold the assets in “trust” and should not be able to receive any direct or indirect benefit from them.  

In our opinion, to clarify issues of ownership, all charities should be required to be incorporated as companies limited by guarantee.  In this way, there will be no “owner” able to derive either direct or indirect benefit.  The Corporations Law creates appropriate structures for the transparent management of companies and audit procedures.

If this idea is adopted, the Federal Government would be in a better position to ensure uniform accounting standards for charities, there would also be better reporting and supervision of these organisations, following incorporation.  The public would benefit from greater transparency, especially as most charities receive public money and / or private donations.  They also have special taxation status.

RECOMMENDATION 4:

The Corporations Law be amended so that all charities seeking incorporation (ie: because they want PBI status) would have to be companies limited by guarantee and have particular provisions in their Constitutions regarding ownership, purpose and distribution of assets on liquidation.

Ideally all charities be incorporated as companies limited by guarantee in order to provide high standards of accountability, ownership and purpose as well as transparence in their use of funds and distributions of assets.  While this may be outside the terms of reference of the inquiry Mission Australia suggests that uniform laws should be adopted in order to preserve the integrity of charities.

Control

Similarly “control” of an entity must be considered in any assessment of charity and /or PBI status.  Control is different to ownership, in that it can be held by another person, even an apparent minority shareholder.

Control must not be confused with direction or management.  All structures have built into them a point of accountability and hierarchical control.  In addition, all structures must have a point at which the strategic direction setting occurs.  This type of management and direction setting must not be confused with the aspect of control for reward or in terms of ownership.

The traditional alternative to entities based on private ownership or shareholder structures are entities with membership structures, such as co-operatives, partnerships and mutual benefit societies.

The third type of entity is the not for profit entity, which although it has members, is not established for the benefit of its members but for some other purpose.  For example a political party or a charity.

These categorisations can be mapped and are set out in Diagram 1 at the end of this submission.

It is recognized that within the sector of the not-for-profit, community service, charities, and public benevolent institutions there are a myriad of organizations and structures.  As such it is the recommendation of Mission Australia that a form of definition base is set.  That is, that depending on various criteria an organization may have the ability to fall within one or more definitions: For example:

· For-profit (of individual members/ owners),

· Mutual benefit (of members collective),

· Not-for-profit (no benefit to the members/owners)

· Charitable (not-for-profit, benefit to the community and those in need).

· Benevolent Institution (direct relief of poverty, sickness, destitution or helplessness)



In addition to the above Mission Australia suggests the validity, reliability, and reportability of these definitions could usefully be explored.  

Some of these categories of organisations may be charities or PBIs but this is not always the case.  For example, mutual benefit organisations may be either be “for profit” or “not for profit” organisations.  They cannot be charities because either, by definition they exist for the profit of members or they have a “not for profit“ status and operate for the collective benefit of members.  This is best illustrated by the general ability to distribute assets to members on liquidation.

RECOMMENDATION 5:

We recommend the adoption of an entity based definitional framework which would see entities defined and categorised as either:

1.
For-profit

2.
Mutual benefit

3.
Not-for-profit

4.
Charity

5.
Public Benevolent Institution

Each category would have different rights and obligations at law and for taxation purposes.

5.5
FINANCIAL INTEREST AND INTENT

The use of funds and the financial interests and intent of an entity must be considered in assessing charitable and / or PBI status. .  

This links closely to Sections 5.1, 5.2, 5.3 and 5.4 where we have discussed intent, purpose, and control.

When defining an entity the financial interest, and financial intent must be considered.  Is the organisation being used by a “for-profit” as a tax-vehicle into which it can donate its profits and minimise its tax exposure?  Is the organisation under the direct financial control, if not ownership, of a corporate, individual or group of individuals?  How are the funds used?  

For example:

A computer company sets up a separate legal entity “charity” of which it has no “ownership control”, but it still retains “membership control”.  

This charity receives donations of several millions of dollars from the computer company annually.  These donations are of course a tax deduction to the computer company and non-assessable to the ‘charity’.  

The charity accumulates these donations for several years with the provision of only minor donations to other charities, these charities being previous recipients of donations from the computer company, who no longer makes donations to these charities.  The charity earns a good rate of return on its funds (untaxable) and then several years down the track purchases all the old stock of the computer company (in a year the computer company is making a loss) and distributes this stock to poor families in need of computers;

Some observations of the outcomes of this particular strategy may be considered to be that:

1. The computer company has in its high profit years “tucked away” profits.

2. The computer company has then indirectly earned good returns on this investment tax-free.

3. The computer company then in a loss making year:

· Achieved donation of its old computer stock with tax deduction at sale price not cost.  (The computer company receives deduction for its donation that eventually buys back at sale price its own stock).

· Boasts its performance in a year.

· Postponed its tax position to subsequent years or indefinitely.

On reading the above example a reader may be kindly disposed to the computer company providing poor families with computers.  It is asked; would you be as favourable of this situation if the computer company was a chocolate  company?  A charity must maintain full independence in all decision-making activities.  In the above situation the independence to make a decision is highly questionable as is the implied purpose and intent of the separate legal entity

As well as the purpose stated in the articles and constitution of association, the outcomes of the activity undertaken need to be subject to testing as to whether or not they fulfill the ostensible purposes of the entity or serve other unstated purposes.

Mission Australia believes that the underlying financial interests and intent of usage of funds must be part of the definitional framework.

5.5
PROCEEDS USAGE AND CONTROL

The usage of proceeds from profitable operations and the control over the use of those proceeds needs to be considered when assessing charitable and / or PBI status.

If an organisation runs a surplus generating operation, to assist it in its charitable activities, and this operation is conducted by that entity directly, then the link between the surplus activities and proceeds usage is given.

If however a separate legal entity is established by a charity as a $2 company and that entity operates its own bank account and retains its surplus for accumulation, then the argument of surplus to fund charitable activities fails to be achieved.

Mission Australia holds that the use of funds and the control over the use of funds must be an element in the definitional framework.

5.6
FINANCIAL REPORTABILITY

The accountability and reportability of the not-for-profit, community service, public benevolent institutions and charities is an area of historic debate and difference.  

Under current legislation religious institutions do not have to generate financial reports nor have any of their reports audited.  Charities set up as companies limited by guarantee and other structures however need to have their financial statements prepared in accordance with Corporations Legislation, Accounting Standards and audited to such.  The Institute of Chartered Accountants have recently reported that a large number of charities have qualified audit reports.  This statement must not be seen in isolation but rather the larger framework in which this statement and reason exists must be explored.  

Charities are often public companies limited by guarantee or similar structure legal entities (e.g. Association).  These entities must have their financial statements audited in accordance with numerous provisions including Corporations Legislation and Fundraising Acts.  This is required due to the nature of these organizations but it must be realized that if the same size and quantum of businesses from the commercial sector were subject to audit as public companies then similar qualification levels would exist.  

A clearly defined set of reporting standards must be set for this sector in conjunction with the Institute of Chartered Accountants and other relevant authorities.  Charities should then be audited to this set of reporting standards through which the degree to which the purpose of the charity is being fulfilled could be assessed.  Additionally, the development of these reporting requirements would create more informative reports for their users.  The users are not shareholders interested in private return rates but rather are members and funders who are more interested in the delivery of services and the efficiency rates to which this was performed.  Clear standards would also permit public scrutiny of the definitional status of each entity in accordance with guidelines regarding the use of funds by each type of entity.

RECOMMENDATION 6:

The Corporations Law could be amended to define the ambit of the word “charity”.  

This definition could enshrine the terms of the Statute of Charitable Uses, but using modern language, could adopt current common law or could codify the definition in a manner which would ensure that the special status given to charities under general law and taxation is not abused.  The definition should not be widened.  

The insertion of the definition in the Corporations Law would have the flow on effect of creating uniformity within and across all Australian jurisdictions and may also cause State and Territorial Governments to bring their definitions of “charity” into alignment.

The elimination of different definitions would assist all charities, especially those which operate in more than one jurisdiction, would eliminate abuses of the rights given to charities and provide for greater public and governmental scrutiny.

5.7
TAXATION ISSUES

Sections 3, 4 and the earlier parts of Section 5 of this submission have made references to the widening role of charities in the community.  This has sometimes caused conflict with the “for profit” sector, especially when an operating division of the charity competes in an area traditionally the domain of the “for profit” sector.  

As a result, some “for profit” sector enterprises have argued that the charity has an unfair competitive advantage or that they should not be discriminated against and should also receive income tax relief.

In our submission, this is an invalid argument.  A “for profit” sector enterprise exists to return profit to its shareholders.  If a profit is made, it is taxed and the net return is then distributed to them.

In the case of a charity, no distributable profit is made and even more importantly, if the company is limited by guarantee, there in no one to distribute the profit to.  It is always used for the beneficiaries or the charity.  As there are no profits, no tax is payable.

Some in the “for profit” sector have also argued that their operating costs are higher as they receive no tax relief and a number have also argued for PBI status to be granted to them.

In our submission, we once again state that this is an invalid argument.  Both “for profit” sector enterprise and a charity are taxed under the legislation relating to the imposition of the GST.  While it is true that the “for profit” sector enterprise is not able to receive the benefit of avoiding Fringe Benefits Tax (“FBT”), this benefit is regulated and, in any event, is not so large that it creates unfair advantage.  Once again, any FBT paid by Both “for profit” sector enterprises only reduces the amount of profit available for distribution to shareholders.  The impact on price fixing of products (and therefore competitiveness) is low.

It seems to us that if a “for profit” sector enterprise wanted PBI status, it could seek that status.  All that would be required is for profits to no longer be distributed to shareholders.  Its “purposes” for existence could be altered in its Constitution and the profits it makes could then be applied in the community for the relief or poverty etc.  Clearly, they would never seek to forego profit.  This argument is merely a device to reduce overheads by obtaining PBI status so that even greater profits are distributed.

Furthermore, to some parts of the community, the benefits derived from charities etc having PBI status in these circumstance is an argument that PBI status be removed entirely and that charities should pay the same taxes as “for profit” sector enterprises.  We think this a poor argument due to the community benefit derived from charities and other PBIs distributing as much of their assets as possible to those in need.  Failure to do so would result in either more undue hardship or the Government assuming the burden in another form, with resultant loss of encouragement of public support for charities and PBIs.

Finally, if the arguments and the recommendations raised by us concerning “entity” versus “service” based definitions (Part 5.1) are accepted, the two criticisms of unfair tax advantage outlined above are negated.  In both situations, the charitable entity that had a profitable operating division, would use the “profits” for charitable purposes so that there was no profit for shareholders.  Any tax advantage through PBI status would only increase the charitable funds available for distribution.

Let us assume that there is an imperative to the charity to create a new corporate entity in which to place the profitable venture (perhaps to minimise risk or to avoid mixing core business with a new business venture).  

Once again, under the arguments and the recommendations raised by us concerning “entity” versus “service based definitions” (Section 5.1) and “severability” (Section 5.2) are accepted, the two criticisms of unfair tax advantage are negated.  The new corporate entity is actually a “for profit” sector enterprise and receives no PBI status.  

If it decides to distribute its profits to the charity, then it receives a tax deduction in the same way as any other donor.  The charity receives a gift.  Competitors of the new corporate are treated exactly the same way.

RECOMMENDATION 7

The definition of Public Benevolent Institution (“PBI”) be amended so that in order to become or remain a PBI, an entity would need to become incorporated as a charity under the Corporations Law.  

The balance of the current definition of PBI status should remain.

If adopted, the Federal Government would be in a better position to ensure uniform accounting standards for PBIs that are charities.  There would also be better reporting and supervision of these organisations, following incorporation.  The public would benefit from greater transparency, especially as most PBIs which are charities receive public money and / or private donations.  They also have special taxation status.

Requiring all PBIs to be charities will simplify the current complex arrangements particularly if consistent definitions of charity are incorporated into State and Territory Law.  The simplification of the current arrangements as described above is illustrated in Diagram 2.

6.0
CONCLUSION

The current arrangements for charities and PBIs as contained in Federal, State and Territory Legislation, and as inherited through common law, contribute to a complex and confusing range of organisations rights and responsibilities.

Mission Australia strongly believes that the heritage of private donation to alleviate poverty and reduce hardship are an important part of our community through which those in need receive significant assistance and other more advantaged citizens are able to contribute to the well being of others.

It is extremely important that the integrity of charities and public benevolent institutions be maintained and the highest standards of accountablitlity be required.

Our recommendations regarding the establishment of a common definitional framework, the incorporation of charities under corporations law, and the definition of charity and PBI status by entity, are important safeguards which if instituted will provide a firm foundation for the operation of charities in the twenty first century.

For further information please contact;

Simon Officer

General Manager Corporate Services

Mission Australia

4 – 10 Campbell Street

Sydney NSW 2000

Ph; 02 9219 2035

E-mail; Officers@mission.com.au
Prepared by; Simon Officer, Peter Sandeman, Marie Leech, and Brian Williamson.
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Diagram 1:  Present Classifications of Entity


Diagram 2:  Proposed Classifications of Entity
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�PAGE \# "'Page: '#'�'"  ��Simon, this in itself seems to be a entity based definition centred on the purpose of the entity.  As such while inadequate it is in the right direction and should not be opposed but strengthened.


�PAGE \# "'Page: '#'�'"  ��The key issue is rather religious purpose rather than religious institution. See Wilson and Deane JJ 1983 154 CLR 120 paragraph 4
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