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1 Introduction

1.1 Mallesons Stephen Jaques provides legal advice to a variety of not-for-profit clients, in both the charitable and cultural sectors.  Much of this advice is provided on a “pro bono” (ie no-fee) basis in accordance with our national pro bono policy.  As such, this submission focuses on the difficulties arising in the legal framework in which these not-for-profit organisations operate.  “Charity”, “charitable purpose” and “public benevolent institution” are key terms in this legal framework and we seek to provide the Committee with a number of observations of the difficulties arising from those terms, together with some analysis of possible resolutions.

1.2 The difficulties we have identified normally arise from factors such as:

(a) unclear judicial authority in relation to elements of the definitions of the terms; 

(b) the absence of a test case setting down the meaning of the terms in accordance with modern community attitudes; and

(c) anachronistic requirements in the definitions of the terms.

1.3 Charity and public benevolence are not legal concepts, but are closely linked with the attitudes of the community.  With the lower courts and State and Federal government agencies relying on increasingly outdated judicial decisions to determine whether organisations are charities or public benevolent institutions, there is great need for the Committee to produce a report which not only provides a clear reflection of community attitudes in relation to these concepts, but also evaluates the worth of requirements inherited from earlier generations through the case law.

1.4 On a similar note, the Committee has an ideal opportunity to revise the ‘traditional’ approach to operating charitable organisations and public benevolent institutions, as reflected in the case law.  Through this Inquiry, we submit that the Committee may recognise the manner in which modern not-for-profit organisations of the 21st century go about achieving their goals and recommend a revision of the concepts of charity and public benevolent institutions accordingly.

1.5 The observations made in this submission do not necessarily reflect the views of the clients of Mallesons Stephen Jaques.

2 Executive Summary

2.1 Four things are required to maintain public confidence in any system, regardless of the context:

· clarity;

· consistency;

· accountability; and

· ability to adapt to social change.

2.2 We submit that the Committee should produce a report that may be used by the courts and government agencies as an indication of the community’s understanding of the terms “charity”, “charitable purpose” and “public benevolent institution”, such that the interpretation of those terms in particular cases reflects the current attitude of the community rather than the attitudes of the community at the time of the decided case law.

2.3 We make the following observations in relation to the definition of “public benevolent institution” (“PBI”) currently used by the courts and State and Federal government agencies and also adopted by the Committee:

(a) the term has been interpreted to require that a PBI be established predominantly for the direct relief of poverty, sickness, suffering, distress, misfortune, destitution or helplessness.  This requirement appears to impose an artificial disincentive to organisations seeking to diversify their activities to include non-‘direct’ aid and thereby prevents those organisations from better achieving the relief of poverty, sickness, destitution etc.  This disincentive is a major obstacle standing in the path of the trend towards self-help and social capital building.  Clarification is required.

(b) the ‘direct relief’ requirement prevents the efficient collection and distribution of funds through the use of “feeder funds” in the context of the public benevolent institutions.  

(c) the current approach to interpreting ‘institution’ in the context of public benevolent institutions forces organisations seeking to obtain or maintain recognition as public benevolent institutions to adopt artificial structures when engaging in non-public benevolent institution activities.

(d) the current term is limited to the relief of human beings, and excludes relief directed to current social issues such as the environment or animal welfare.

(e) the relief of sickness is now fundamentally dependent on continuing medical research and prevention arising from community education and awareness, yet the carrying on of medical research and improving or fostering community awareness and education is currently viewed as outside the concept of a PBI.

(f) examination is required of the impact of the social security system on the classes of people covered by the current definition of PBI to assess its continuing relevance.

(g) advocacy and, in some instances, lobbying is undertaken by some organisations as an adjunct to their PBI activities.

2.4 In the context of these observations, we submit that the Committee should:

(a) review the necessity and appropriateness of the predominance of ‘direct relief’ requirement in relation to PBIs; 

(b) if the predominance of the ‘direct relief’ requirement is to be retained, review the scope of that term in light of the narrow interpretation currently adopted by various government agencies; and

(c) review the interpretation of ‘institution’ in relation to PBIs.

2.5 Despite largely uniform guidelines as to the meaning of “charity” and “public benevolent institution”, State and Federal government agencies have taken contradictory views as to the status of certain organisations.   We submit that the approach adopted in the United Kingdom, using a central government authority which makes a ‘once and for all’ determination, would provide a uniform approach to the recognition of charitable, PBI and “not-for-profit” status.  Another issue relevant to charitable and not-for-profit bodies is their involvement in “commercial activities”.  This is a reality for many organisations, being a product of funding issues and the requirement for them to compete for government tenders on a commercial basis.  Legal tests have, to date, focused on the objects or purpose of an entity, rather than the activities undertaken to achieve those objects.

3 Revising the meaning of “charity”, “charitable purpose” and “public benevolent institution”

3.1 The concepts of “charity”, “charitable purpose” and “public benevolent institution” have developed meanings at law that are somewhat different, although not radically, from the meanings ascribed to those terms by the community.

3.2 For example, in his judgment in Commissioners for Special Purposes of the Income Tax v Pemsel [1891] AC 531, [1894] 1 All ER Rep 28 (HL), Lord McNaughten identified the divergence of the popular and legal meaning of “charity” and stated (at 583):

‘Charity’ in its legal sense comprises four principal divisions: trusts for the relief of poverty; trusts for the advancement of education; trusts for the advancement of religion; and trusts for other purposes beneficial to the community, not falling under any of the preceding heads.
3.3 Notwithstanding such authoritative statements in the case law, no court has laid out a comprehensive definition of the concept of “charity”.  Rather, the concept has been explored by establishing categories of purposes within the scope of “charity”, which have been further broadened by analogy.

3.4 We note the Ontario Law Reform Commission’s Report on the Law of Charities (the “Canadian Report”) and, in particular, Part II.  In Chapter 8 of the Canadian Report, the Commission concluded that:

The Commission does not recommend any change in the basic definition of “charity”.  Our position generally has been that courts should be open and not legalistic in their interpretation and application of the common-law case law on the meaning of “charity”.  In our view, notwithstanding a few, perhaps, a few too many, judicial decisions to the contrary, there is no true divergence between the common-law definition and the real meaning of charity, and therefore there is no case to be made for a general or basic reform.
We submit that this view is equally applicable in Australia.  Notwithstanding the difficulties arising from the decisions of the courts, some of which are discussed below, we submit that the courts remain the most appropriate arbiter of what is charitable.  “Charity” and “public benevolent institution” are concepts which evolve in their application in response to the changing standards and expectations of the community, and as such it is preferable that the courts retain the ability to apply the law with reference to those changing attitudes, rather than being fettered by legislative definitions which are reflective only of those community standards and expectations in existence at a particular time.

3.5 As such, we submit that the Committee should avoid recommending comprehensive legislative formulation of the concepts of “charity”, “charitable purpose” and “public benevolent institution”.  We submit that the preferable approach is that the Committee’s report outlines the difficulties found in the current usage of the concepts, identifies the developments in the not-for-profit sector, particularly those identified in paragraph 11 of the Issues Paper, and evaluates the elements of the current definitions as used by the courts and government agencies.

3.6 We envisage that the Committee’s report would serve as a catalyst for judicial revision of the authorities relating to charities and PBIs.  These concepts do not have abstract legal meaning, but are strongly linked to community views.  As such, the Committee’s report would provide strong support for a court seeking to revise the meaning of “charity” and “public benevolent institution” in light of the views of the Australian community of the 21st century, rather the views of the communities in the United Kingdom and Australia of the 19th and 20th centuries as expressed in the existing case law.

3.7 Furthermore, a report produced by the Committee could also be a catalyst for a revision of the policies and procedures of the State and Federal government agencies which administer the various statutes which use the terms “charity”, “charitable purpose” and “public benevolent institution”.  In many cases, it is only when these agencies reject an organisation’s application for charitable or PBI status that judicial scrutiny is requested.  Armed with the Committee’s report, these governmental agencies may widen their view of charitable organisations and PBIs in line with community standards, as identified in the Committee’s report.  Such widening would not be contrary to the existing common law relating to such organisations, but instead would recognise the essentially evolving nature of the terms “charity”, “charitable purpose” and “public benevolent institution”, an evolving nature itself identified in the case law.

3.8 If the Committee does determine to propose legislation in relation to “charity”, “charitable purpose” and “public benevolent institution”, we submit that the Committee recommend a non-exhaustive formulation or otherwise include a discretion to determine that an organisation is charitable and/or a public benevolent institution.  Such a discretion should ensure that the statutory formulation outlives the community standards as exist at a particular point in time on which it may be based.

4 Public benevolent institutions, ‘direct relief’ and barriers to diversifying activities

4.1 As indicated at paragraph 11 in the Issue Paper, in recent years the charities and related sector has witnessed:

· communities being encouraged to take greater responsibility for developing their own solutions to their problems and needs, through an emphasis on community capacity building and development of social capital;
· a movement within the sector towards a greater focus on self-help, prevention, education and community awareness and advocacy activities, and a less predominant emphasis on the provision of direct assistance.
4.2 We submit that there is a significant range of activities reflecting these developments which not-for-profit organisations cannot engage in effectively due to the need to secure and maintain public benevolent institution status (“PBI status”), which gives rise to certain taxation concessions and thereby facilitates the operation of those PBIs.  The primary limitation to such expansion is the definition of “public benevolent institution” currently in use. 

4.3 Paragraph 21 of the Issues Paper released by the Committee provides the following definition of the term “public benevolent institution”:

A public benevolent institution (PBI) is an organisation which:

· is a non-profit body;

· is established and carried on for the direct relief of poverty, sickness, suffering, distress, misfortune, destitution or helplessness;

- 
the condition or misfortune relieved by a PBI must be such as to arouse pity or compassion in the community;

· is carried on without the purpose of private gain for particular persons; and

· provides direct relief for the benefit of a disadvantaged section or class of the public.

4.4 This may be compared to the definition provided by the Commissioner of Taxation in Taxation Determination TD 93/11:

A public benevolent institution is defined as one which:

(a) has as its main or principal object, the relief of poverty, sickness, suffering, distress, misfortune, destitution or helplessness;

(b) is carried on without purpose of private gain for particular persons;

(c) is established for the benefit of a section or class of the public;

(d) the relief is available without discrimination to every member of that section of the public which the organisation aims to benefit; and

(e) aid is given directly to those in need (emphasis added).

4.5 The two definitions are similar.  However, the fact that two different definitions may be provided highlights the absence of a consistent definition for determining whether an organisation is a public benevolent institution.

4.6 Common to both definitions is the requirement that relief be direct relief.  In our experience, this requirement creates substantial difficulties for both existing public benevolent institutions and organisations seeking PBI status.

‘Direct relief’

4.7 As discussed below, the notion that a public benevolent institution must provide ‘direct relief’ was introduced by the case law over time but has not yet been endorsed as a requirement by the High Court.

4.8 In implementing this approach, it is our experience that government agencies have taken a narrow view of ‘direct relief’ (regardless of whether ‘direct relief’ is required at all).  For example, the following extract from paragraph 61 of Draft Taxation Ruling TR 2000/D14 illustrates the Australian Taxation Office’s approach to this ‘requirement’:

Because the benevolence of public benevolent institutions is directed to persons in need of relief, they provide their aid and services directly to those people.

4.9 In practice, the requirement is enforced narrowly such that forms of ‘direct relief’ are confined largely to immediate relief.  As discussed below, the result of this approach is that an organisation which addresses, on an individual level, the root problems of poverty, sickness, suffering etc is less likely to secure PBI status than an organisation which provides immediate relief, on an individual level, to the symptoms of those root problems.

4.10 We note that the Australian Taxation Office’s definition of public benevolent institution, appearing in paragraph 4.4 above, refers in subparagraph (a) to an organisation having the main or principal object of “the relief of poverty, sickness, suffering, [etc]” (emphasis added).  Subparagraph (e) of that definition requires that “the aid is given directly to those in need” (emphasis added).  

4.11 The use of the words “aid” and “given” in this context reinforces another aspect of the narrow view adopted by the Australian Taxation Office - that the only form which ‘relief’ may take is the provision of goods and services directly to those in need.  While some element of proximity is required between the activities of a public benevolent institution and its intended beneficiaries, the view that relief from poverty, sickness, suffering etc should only be addressed by direct, immediate relief does not appreciate the developments in the manner in which such social welfare issues are addressed, as identified in the Committee’s Issues Paper.

The difficulty caused by the need for ‘direct relief’

4.12 The definition of ‘public benevolent institution’ and, in particular, the ‘direct relief’ aspect of that definition, is a key issue for all potential PBIs as it sets significant limits on the activities in which they may engage.

4.13 These limits arise out of the need to obtain and maintain PBI status under various statutes which provide concessions for such organisations.  In our experience, the most important concession is deductible gift recipient status under the Income Tax Assessment Act 1997 (the “1997 Act”).  

4.14 The definition of “public benevolent institution” is crucial as the term is used in Division 30 of the 1997 Act.  Division 30 sets out which organisations and funds may be endorsed for deductible gift recipient status and thereby receive gifts for which the donor may claim a tax deduction.  For many not-for-profit organisations, securing deductible gift recipient status (whether as a PBI or under some other provision in Division 30) is essential to ensure the financial feasibility of their proposed activities.  As a matter of reality, when faced with providing donations to funds with tax deductible status, and funds without tax deductible status, there will be a preference to the former over the latter.  This is a reality that has been relayed to us by professional fund raisers and non-deductible funds.

4.15 Item 4.1.1 in section 30-45 refers to “a public benevolent institution” and, in the absence of statutory definition of this term, an organisation must satisfy the common law meaning of that term to obtain and maintain its deductible gift recipient status (unless it may claim that status under some other provision in Division 30).

4.16 It is in satisfying the definition of PBI that not-for-profit organisations seeking to obtain and maintain PBI status find difficulty.  In the case of an organisation with pre-existing PBI status, that organisation may wish to engage in activities which are related to its existing activities and that would normally be perceived as a logical compliment to those activities.  However, if those new activities do not involve ‘direct relief’, the organisation will not be able to maintain its PBI status, with the consequence that gifts received by the organisation will not be tax deductible to the donor.

4.17 For example, an organisation providing direct relief to those in poverty through the operation of a soup kitchen may seek to run weekend training classes to improve the job-related skills of those individuals who come to the kitchen.  Such classes are designed to relieve the poverty of those individuals by equipping them with skills necessary to obtain employment and thereby alleviate their own poverty.  

4.18 We note that paragraph 156 of TR 2000/D14 states:

we have accepted particular organisations as public benevolent institutions where they assisted unemployed people in situations of helplessness to become more self-reliant during periods of unemployment and develop their capacities for obtaining employment.
4.19 However, it has been our experience in dealing with government agencies, such as the Australian Taxation Office, that organisations engaging in projects to provide training and encourage self-reliance in impoverished communities are not regarded as public benevolent institutions, as such activities do not provide direct and immediate relief of poverty, sickness, distress etc.

4.20 On this basis, the organisation in our example would be faced with the prospect of losing its PBI status altogether if it provides the proposed classes, as any purposes and operations engaged in by the organisation that are not in the nature of a public benevolent institution must be “incidental to the public benevolence or of minor extent and importance”
.

Although the organisation might establish a separate public fund without PBI status to fund the classes with that fund segregated from all other funds, the organisation’s PBI status will still be in jeopardy.  In operating another fund which is not a PBI fund, the organisation would not be engaged predominantly in the direct relief of poverty, sickness, suffering, etc.  This issue is discussed further in the following section of this submission.  In addition, it requires further administration, which is time and money thus not available to perform charitable works.

4.21 As the example illustrates, the ‘direct relief’ requirement creates an artificial barrier to the efficient provision of aid to those in poverty, sickness, suffering etc, by limiting the feasibility of activities that may otherwise be regarded as organic extensions of the existing activities of a public benevolent institution.  This barrier is also experienced by not-for-profit organisations seeking to obtain public benevolent institution status, but which fail to do so as some or all of their activities, although directed towards the relief of poverty, sickness, suffering etc, do not provide direct relief.

4.22 The result of this barrier is that a PBI may ‘give a man a fish’ (through direct assistance to alleviate poverty, suffering, sickness, etc) but is effectively prohibited from ‘teaching a man to fish’ through providing those in poverty, suffering, sickness etc with the means to help themselves.

4.23 We submit that the Committee should revise the necessity of the ‘direct relief’ requirement, in light of both the issues discussed above and the legal context analysed below.  

4.24 Our primary submission in this context is that the ‘direct relief’ requirement is not inherent in the concept of a PBI and should be removed.  In the alternative, if the Committee forms the view that the ‘direct relief’ requirement should be retained, we submit that the Committee should review the scope of ‘direct relief’, currently interpreted on a narrow basis by various government agencies.

4.25 Although we focus in this submission on the ‘direct’ requirement, we note also that the concept of ‘relief’ should be reviewed.  ‘Relief” can be interpreted to refer to aid or assistance which relieves immediate suffering of a particular person; alternatively, it can refer more generally to assistance which reduces, alleviates, prevents or eliminates the suffering of people in the future.

Judicial history of the ‘direct relief’ requirement

4.26 We note that the courts have not always required that a PBI provide direct relief.  

4.27 Perpetual Trustee Company Limited v Federal Commissioner for Taxation (1941) 45 CLR 224 is often referred to as establishing the common law definition of PBI.  None of the judgments in this case included the requirement that the relief provided by a PBI must be direct.

4.28 The history of the ‘direct relief’ requirement was discussed by Street CJ in Australian Council of Social Service Incorporated v Commissioner of Pay-Roll Tax 85 ATC 4237; 16 ATR 396.  Street CJ commented (at 16 ATR 395):

While its meaning is thus not absolutely incapable of extension or modification, its pursuit of certainty in operation of statutes and dispositive instruments such as wills and settlements it is a powerful factor to take into account when it is sought, as it is in the present appeal, to widen the established scope of those words.  The fact is that those words do have an established scope, one of the elements of which involves the ascertainment of the identity of the persons to benefit from the benevolence of the institution in question.  This tends naturally to imply that there will be direct beneficiaries of such benevolence.”

4.29 There Street CJ explained that the requirement for ‘directness’ arose gradually over the years following O’Connell v Newcastle Municipal Council (1941) 41 SR (NSW) 190 where, at 193, Jordan CJ quoted Campbell J in an earlier judgment in relation to PBIs:

I am of the opinion that the question as to whether a benevolent institution is public in the sense in which that words is to be read in the exempting provisions referred to is less dependent upon the particular circumstances of its constitution and domestic government than upon the character and objects of its benevolence. What are the benefits which the institution dispenses, and to whom are the benefits extended, are enquiries the answer to which must be decisive on the question of whether or not the institution in question is public in the statutory sense.

4.30 As Street CJ commented, since Jordan CJ’s judgment every other reported case but one has featured this element of direct dispensation of benefits. However, Street CJ stated that this does not necessarily and of itself predicate that direct dispensation of benefits is a prerequisite. However, his Honour was of the view that this element has now become built into the concept of a PBI.

4.31 For instance, in Trustees of the Allport Bequest v Federal Commissioner of Taxation (1988) 88 ATC 4436 at 4441; 19 ATR 1335 at 1341 Northrop J supported his decision against PBI status with reference to the fact that “the applicants are not benefiting directly members of the public but are making donations or gifts to institutions which are public benevolent institutions”.

4.32 As indicated by Street CJ, the assumption that PBIs must directly dispense charitable services appears now to be so entrenched that it can only be removed by the legislature or the High Court.

Options for removing the ‘direct relief’ requirement

4.33 We submit that the Committee should review the requirement that PBIs provide ‘direct relief’, particularly in light of the movement towards self-help and community capital building identified in the Issues Paper.  Even if the Committee considers that the recent authorities that require ‘direct relief’ reflect the correct interpretation of the common law, it is open to the Committee to propose the expansion of the PBI concept to include those organisations which provide ‘indirect’ assistance which promotes self-help and “communities being encouraged to take greater responsibility for developing their own solutions to their problems and needs”
.

The possible means by which the requirement may be removed are:

(a) judicial revision of the requirement through a favourable ruling from the High Court; 

(b) legislation to remove the ‘direct relief’ requirement; and

(c) a revision of administrative policy.

Judicial revision

4.34 The first method of removing the requirement would require a lengthy and costly appeal process.  Considering the entrenched nature of the ‘direct’ requirement identified by Street CJ in Australian Council of Social Service, it is likely that the issue would only be resolved by a judgment from the High Court.

4.35 There is a substantial risk involved that an organisation would not obtain a favourable ruling from the High Court.  The Court may recognise the ‘direct relief’ requirement as a necessary precondition to PBI status or may refuse to comprehensively outline the requirements for PBIs.  

4.36 On this basis, it is unlikely that an organisation would consider it worth the risk and effort to pursue a test case on this issue.  Pursuing such an appeal in the courts would have the effect of diverting the  scarce resources (including management time/effort) of one or more charities away from charitable work.

Legislation

4.37 This means presents a more immediate solution to the problem.  Legislation removing the ‘direct’ requirement is also preferable to the first method as it is not clear that the High Court would hand down a favourable ruling on the requirement of direct relief.

4.38 There is some risk in attempting to formulate or modify concepts developed by the judicial authorities as, in reducing a concept into precise statutory language, the concept may lose its flexibility to adjust to community standards and expectations.  In this regard, we note the observations of the Ontario Law Reform Commission in Part II of its Report on the risks of statutory formulation of the concept of “charity” and the advisability of leaving the concept in the hands of the courts.  We submit that similar arguments may be made against a comprehensive statutory formulation of the PBI concept.

4.39 However, a legislative provision which merely states that there is no requirement that relief be ‘direct’ relief (ie without attempting to provide a comprehensive definition of PBI) should minimise the risk of tying the concept to the standards and expectations of the community at this time.

4.40 As PBIs are referred to in both State and Commonwealth legislation, the legislative response would need to be coordinated between the Commonwealth and States to ensure a consistent meaning of the PBI concept.  

4.41 We submit that the legislative approach could be achieved through inserting a new provision in the Commonwealth Acts Interpretation Act 1901 and corresponding State and Territory legislation.  The provision could be phrased as follows:

(*)
In any Act, unless the contrary intention specifically appears, the meaning of “public benevolent institution” is modified such that a public benevolent institution may be an institution that provides relief indirectly instead of, or in addition to, direct relief.

Alternatively, the provision could appear as follows:

(*)
In any Act, unless the contrary intention appears, an institution that would be a public benevolent institution but for the fact that the institution provides indirect relief  in addition to, or instead of, direct relief will be taken to be a public benevolent institution for the purposes of that Act.

Administrative policy

4.42 The third method proposed is that of administrative policy.  In the context of taxation legislation, the question of whether or not an organisation is a PBI will be determined at first (and often last) instance by the Australian Taxation Office or relevant State revenue authority.  As discussed above, the ‘direct relief’ requirement has become somewhat entrenched in the case law, yet there is no clear nor firm authority requiring that element.  As such, it is open to the revenue authorities to determine that there is no requirement that relief provided by PBIs be ‘direct’ in the sense currently required.

4.43 However, the difficulty with relying solely on such administratively practice is a lack of certainty and a resulting lack of confidence in the PBI sector.  This may be overcome to some extent through the use of statements binding against the relevant government agency, such as the public ruling system under the Commonwealth Taxation Administration Act 1953. 

5 The ‘direct relief’ requirement and feeder funds

5.1 The ‘direct relief’ requirement is an issue for not-for-profit organisations not only in the context analysed above, but also in the area of ‘feeder funds’.

5.2 A feeder fund is normally a public fund established for the purpose of providing money, property or benefits to other organisations and is a concept explicitly recognised in item 2 in the table in section 30-15 of the 1997 Act.  Feeder funds raise donations from the public and then distribute those funds to other eligible organisations which apply those funds for charitable or other purposes.  

5.3 As feeder funds exist predominantly to raise funds and distribute them among other organisations, they enjoy the benefits of specialisation in their public fundraising activities.  Member organisations may effectively outsource fundraising activities to the feeder fund, reducing their administrative costs and fundraising structures, and consequently may concentrate wholly on activities that provide relief from poverty, sickness, suffering etc.  

As discussed above, the prevailing view in the lower courts and government agencies at this time is that a PBI must engage in the direct provision of services (see, for example, paragraphs 61 - 66 of TR 2000/D14).  A feeder fund does not provide its funds directly to the relief of poverty, sickness, suffering etc and so will not normally be afforded PBI status
.

5.4 However, there is no clear policy reason why an organisation acting as a feeder fund cannot access the concessions provided to organisations with PBI status, where that feeder fund’s purposes are limited to providing money, property or benefits to its members, where all members are all public benevolent institutions.  In particular, we note that the gift fund and endorsement requirements recently introduced to Division 30 of the 1997 provide a safeguard against potential misuse of funds received by a feeder fund.

5.5 The inability of most feeder funds to obtain PBI status arises from the currently accepted definition of ‘public benevolent institution’ which requires the element of ‘direct relief’.  As stated above, this requirement has not always been considered necessary in the case law and the use of the term ‘public benevolent institution’ in legislation predates the case law which introduced the ‘direct relief’ requirement, as discussed by Street CJ in Australian Council of Social Service Incorporated v Commissioner of Pay-Roll Tax.

5.6 In light of this artificial barrier imposed by the definition of public benevolent institution, we submit that the Committee should revise the necessity of the ‘direct relief’ requirement in this context.

6 Structuring difficulties arising from the definitions

6.1 A large part of our role as legal adviser to not-for-profit organisations relates to the establishment of entities which are eligible for various State and Federal tax concessions and which may conduct fundraising under State fundraising legislation.  This necessarily entails consideration of the definitions of “charity”, “charitable purpose” and “public benevolent institution”, as these definitions usually must be satisfied to qualify under the relevant legislation.

6.2 The chief concessions sought by not-for-profit organisations are deductible gift recipient status under Division 30 of the 1997 Act and income tax exempt status under Division 50 of that Act.  The relevant provisions use terms including:

· “public benevolent institution” (item 4.1.1 of subsection 30-45(1));

· “public fund” (various items in Division 30, eg item 2.1.2 of subsection 30-25(1), item 4.1.2 of subsection 30-45(1));

· “charitable institution” (item 1.1 of section 50-5); and

· “fund established … for public charitable purposes” (items 1.5 and 1.5B of section 50-5).

6.3 The use of the term “institution” creates some difficulties in structuring a not-for-profit organisation that seeks to obtain PBI status, as the term has no clearly established meaning in this context.  This is reflected in paragraphs 91 - 94 in TR 2000/D14, which fails to set out what constitutes an “institution” in the context of a PBI, instead suggesting merely that an institution “must have a separate identity” (at paragraph 91).

6.4 The distinction between “institution” and “fund” has become an anachronism in the context of the income taxation concessions, particularly in light of the gift fund requirements introduced to Division 30.  These provisions require that any fund, authority or institution seeking deductible gift recipient status under Division 30 must maintain a gift fund.   The focus of the provisions thus is directed more towards affording protection to donated funds through the use of quarantined funds than towards the type of entity (trust fund, company, authority, “institution” or otherwise) seeking deductible gift recipient status.

6.5 Notwithstanding this development in the taxation legislation, the particular items appearing in Division 30 continue to refer to funds and institutions in different circumstances.  As explained below, this gives rise to structuring difficulties and forms a disincentive to organisations seeking to expand the range of activities engaged in.

6.6 At paragraph 95 of TR 2000/D14, the Commissioner of Taxation states that an organisation seeking PBI status must be:

at least predominantly for the direct relief of poverty, sickness, destitution or helplessness.  Other purposes or activities must be incidental to the main purpose or minor in extent and importance.
6.7 This requirement, arising from the Commissioner’s interpretation of the case law, will cause an organisation with PBI status difficulties when it seeks to engage in activities that are not those of a PBI.  These difficulties are illustrated in the example below.

Example

The XYZ Foundation is an organisation endorsed as a public benevolent institution under Division 30.  The XYZ Foundation wishes to extend its activities to provide certain services to its charitable objects, but those activities are not those of a public benevolent institution (eg they may not provide ‘direct’ relief).

The XYZ Foundation cannot merely establish a separate public gift fund to finance the new activities, as the activities of the new fund would not be “incidental to the main purpose or minor in extent and importance”.  That is, the XYZ Foundation must remain an institution “at least predominantly for the direct relief of poverty, sickness, destitution or helplessness”.

As such, it will be necessary for the XYZ Foundation to establish a new organisation, with a separate identity to the XYZ Foundation, to operate the new public fund and carry on the new activities.  This may necessitate the foundation of a new parent organisation, which sits above both the XYZ Foundation and the new fund as an overall parent organisation.  The costs of establishing and administering this new organisation diverts scarce resources away from the XYZ foundation charitable work and will often be so prohibitive as to dissuade such an organisation from engaging in such activities.




6.8 Those organisations that do establish a separate organisation will face duplicated operating expenses and other administrative difficulties that could be eliminated through permitting PBIs to engage in non-PBI activities.

6.9 We submit that the need for artificial structures such as those discussed in the example above arises due to the constraints of the terms employed in the taxation concessions (in particular, “institution”) and operates to deter organisations from engaging in activities beneficial to those in need.  As these organisations are often well-placed to meet the needs of particular segments of the community, this issue clearly hinders the effectiveness of the not-for-profit sector.

6.10 The gift fund requirement imposed by the taxation legislation may be employed to ensure that, notwithstanding the carrying on of PBI activities, moneys received for the PBI activities of a PBI are maintained separately from other moneys and are applied solely to PBI purposes.  

6.11 With the safeguard afforded by the gift fund and endorsement provisions, there appears to be no policy reason for the continuing requirement that a organisation with PBI status must operate as an “institution” with separate identity to any other public funds it would otherwise operate.  Such organisations should be permitted to operate through a single entity which administers segregated public funds which are used to fund the appropriate activities.  Accountability is still possible in such a structure.

6.12 We submit that the Committee may take advantage of this opportunity to revise the meaning of “institution” in the term “public benevolent institution” and provide a view as to whether a PBI should be permitted to engage in non-PBI activities, subject to the requirement that separate funds are maintained for activities with PBI status and those without.

6.13 Alternatively, the Committee may consider recommending to the Federal Government that the legislation be amended to remove references to “institution” and instead utilise the term “fund”, as is consistent with other recent amendments to the 1997 Act.

7 Uniform application of the law relating to charities and other not-for-profit organisations

7.1 The terms “charity”, “charitable purpose” and “public benevolent institution” are used in a variety of State and Federal statutes.  An organisation seeking access to the concessions granted to charities and PBIs will normally be required to satisfy a number of Federal and State governmental agencies of its eligibility as a charity or PBI.

7.2 Although those governmental agencies generally follow the guidelines set down by the courts in relation to the meaning of those terms, the interpretation of those guidelines in relation to particular organisations is by no means uniform.

7.3 It has been our experience as a legal adviser to a number of not-for-profit organisations that an organisation may be recognised as a PBI or charity by the Australian Taxation Office but not, for example, a particular State’s revenue authority. 

7.4 Such inconsistent treatment is not only reflective of the difficulties surrounding the current understanding of the terms “charity” and “public benevolent institution”, but is also confusing and administratively undesirable.

7.5 We submit that any legislative or administrative clarification of terms such as “charity” and “public benevolent institution” proposed by the Committee be recommended for adoption in Federal, State and Territorial jurisdictions to ensure a unified approach to the interpretation of those terms. Further, a PBI needs to notify its status to many other bodies to obtain concessions for rates, water rates, discounts etc to which it is entitled.

7.6 We note that in the United Kingdom, the Charities Commission for England and Wales has been established as a government department that both supports and supervises charities.  The Commission maintains a Register of Charities and makes the determination as to whether an organisation is a charitable organisation and thus may be listed in the Register.  

7.7 In the context of the difficulties discussed above, the UK model provides the benefit of a ‘once and for all’  determination entered on a central register, which can be relied on by other government agencies, without the need for them to conduct their own enquiries.  Furthermore, these agencies would be relieved from the burden of having to supervise not-for-profit organisations to ensure that they continued to operate as charitable organisations or public benevolent institutions.  Instead, this role would be centralised in the equivalent of the Charities Commission for England and Wales.

7.8 In addition to these administrative benefits to State and Federal governments, the use of a central authority such as the Charities Commission for England and Wales would reduce the time, energy and costs expended by not-for-profit organisations that are currently required to make a variety of submissions to a variety of government agencies in relation to their charitable or PBI status.

An ‘independent’ governmental department also reduces the potential for conflicts of interest.  In the Australian context, determinations as to whether an organisation is a charity and/or a PBI are made by the individual revenue authorities.  In making their determination, these revenue authorities are much more subject to undue bias against permitting organisations to access the various revenue concessions, as the revenue authorities’ primary function is to raise the maximum amount of taxation revenue possible within the legal framework of revenue law.  On the other hand, a special-purpose government agency formed for the purpose of supervising the not-for-profit sector, such as the Charities Commission for England and Wales, is less subject to the influence of tax revenue targets and the like and is thus less subject to administrative bias.

8 Commercial activities

8.1 Although the following discussion focuses on charities, the issue applies equally to other types of not-for-profit organisations.

8.2 Charitable organisations are increasingly undertaking “commercial activities”, as a result of a number of factors:

(a) government funding is more difficult to obtain;

(b) government funding is subject to compliance with conditions;

(c) more charities are being established, with intense competition for the “donor dollar”; 

(d) expenditure is increasing rather than declining; and

(e) charities must plan effectively for their activities - ie a source of sustainable funding is preferred to funding which may or may not continue from year to year.

8.3 The “commercial activities” take a number of forms:

(a) conducting commercial business operations - eg manufacturing operations which are conducted with the aim to make a profit, so that the profits can be directed into the organisation’s causes.

(b) entry into sponsorship agreements - corporations like to be ‘seen’ to be doing good works.  The trend is for charities to allow corporations to sponsor them or some of the charities’ specific programs or activities in return for the “co-branding” of the sponsor’s goods or “co-branding” of the charitable programs or activities.  The concept of a corporate ‘donation’ is being replaced by a trend toward valuable sponsorship rights.

(c) competing for government tenders - charities compete with the private sector to win government tenders to provide charitable services - eg homes for the homeless, employment services and overseas aid programs.

(d) outsourcing of activities to contractors - many facets of today’s charitable activities are outsourced to contractors, and become part of the administrative overhead.

8.4 When do commercial activities impact on an organisation’s ability to qualify as a “charity”?

8.5 The courts have formulated tests to determine the legal character of an institution; ie whether it is charitable or not.  The focus has been on ensuring that the objects of the institution reflect charitable purposes.  The test is as follows:

(a) Examine the objects of the organisation;

(b) If there is a sole object, and it is charitable, the organisation will be charitable.

(c) If there is more than one object, determine the main object.  The organisation will be a charity if:

(i) the main object is charitable; and
(ii) all other objects are ancillary to the main object.

8.6 The line of authority for this test comes from the United Kingdom, in cases such as Oxford Group v Inland Revenue Commissioners
  where it was accepted that “if the non-charitable purpose is not merely incidental or ancillary to the main charitable purpose, the institution will not be charitable”.  In 1952, the High Court took this same approach in the case of Congregational Union of NSW v Thistlethwayte
, stating that a corporation would be a charity if its “objects are exclusively charitable in the sense that each object either is charitable per se or should be construed as ancillary to other objects which themselves are charitable.” 

8.7 This reasoning was adopted by Gibbs J (with whom Barwick CJ and Menzies J agreed) and Windeyer J in the High Court case of Stratton v Simpson
 in 1970.  In this case, Windeyer clarified the test of “main object”, noting two possible (alternative) interpretations, ie:

(a) “Sometimes it means the principal object of an institution having also secondary objects or activities which, although of less importance, are capable of being lawfully pursued independently of and without their having any essential bearing upon the pursuit of the main object”
  Thus, because the main object is charitable, all others are considered ancillary or incidental to this.

(b) “The words can postulate a dominant object, other objects being incidental, subservient and ancillary, only lawfully pursued as conducive to promoting the main object.”

8.8 Windeyer J rejected the first interpretation, saying:

“A gift to an institution that has several objects or purposes, some charitable some not, one or more of which it can lawfully pursue independently of others, is not a gift to charity.  It does not become charitable simply because one of the objects, being charitable, is called the main object of the institution”
.  

8.9 If this first interpretation was adopted, funds could be directed to any purposes whether charitable or not, so long as the main or dominant purpose was charitable.

8.10 We submit that the better interpretation is the second one; ie if the main object is charitable, all other objects are permissible if they are conducive to promoting that main charitable object.  The ancillary and incidental determination does not depend on the size or scale of the activities.

8.11 There are a number of legal issues which arise from this test:

(a) Objects and purposes of an organisation may be different from the activities which the organisation conducts in achieving those objects, ie:

(i) An object or purpose is the answer to the question “why is this organisation in existence and what is it going to achieve?”.

(ii) The activities of an organisation are often the answer to the question “how is this organisation going to achieve its objects?”.  

(b) There is an issue as to whether an organisation with solely (and accepted) charitable objects should be able to choose to raise funds in any manner to pursue its charitable objects.  The legal tests above would indicate that this is permissible.

(c) The legal test does not allow any commercial organisation to be regarded as a “charity”, because its primary object will (of course) be pursuit of gain for its members.  This means that a commercial organisation must set up a separate legal structure if it wants to pursue any charitable objects.

8.12 As a result, it is only when there are competing objects - one charitable, one not, when analysis is required.  According to the legal analysis, commercial activities are permitted provided they do not become objects in themselves which are either non-charitable, or not conducive to the main charitable object.

8.13 It then becomes a policy question as to whether commercial activities should be permitted.  The two extremes are:

(a) charities should never undertake commercial activities; or

(b) charities can undertake activities however they like, provided the results of the activities go towards the charitable objects.

8.14 It is a fact that charities are competing with other organisations for government tenders, and for staff.  Any legal test needs to reflect this fact.  Commercial activities exist in many forms.

9 Other changes 

9.1 The major aid organisations have been around for more than 50 years and will long outlast any legislators.  It is important to recognise that these organisations are considered to be the hub of the social welfare agencies.  

9.2 Organisations change over time.  An organisation that was granted PBI status many years ago may not strictly qualify as such today.  Changes to organisational structures occur, and resources may be devoted more than in the past to ancillary areas such as medical research and community awareness and education.

9.3 In addition, many PBIs undertake advocacy roles.  Advocacy takes many forms.  The charities recognise their social responsibility to comment on issues which affect the class of the public which they are seeking to protect.  Some may view this as lobbying.  Currently, any organisation which has “lobbying” as one of its objects will not qualify as a charity or as a PBI.  The preparation of a submission such as this by many charities could well be considered lobbying, as opposed to advocacy.  Promoting their objects through raising awareness, is often a function undertaken by a charitable organisation. 

10 Accountability

10.1 Regardless of any legal definitions used, there are accountability issues.  For the public to have confidence in a legal system (and for them to be happy to donate funds to charities), they should be confident that:  

(a) a charity has passed certain guidelines in conformity with legal tests;

(b) the tests are applied consistently from entity to entity and from State to State;

(c) the tests have uniform consequences from State to State;

(d) the arbiter has no vested interest in the outcome; 

(e) the arbiter is aware of the variation in social needs from time to time; and

(f) a charity uses its resources to ensure that its objects are maintained in accordance with good financial management - ie the “best job for the dollar”.

10.2 Accountability is the key. The public needs to know there is accountability, and it needs to be maintained.  The establishment of an independent Charities Commission as noted above is consistent with these aims.  

We thank the Committee for this opportunity to present our observations and suggestions on the issues raised in this submission.  We would be happy to participate in any debate arising as a result of this and other submissions.

Mallesons Stephen Jaques

David Williams
Partner (Sydney Office)

Sydney







David Williams
Partner
Tel (61 2) 9296 2364
david.williams@msj.com.au

[image: image1.png]




David Fairlie
Partner
Tel (61 2) 9296 2137

david.fairlie@msj.com.au

[image: image2.png]










Canberra











Chris Wheeler
Partner
Tel (61 2) 6217 6081

chris.wheeler@msj.com.au

[image: image3.png]




Judy Sullivan
Senior Associate
Tel (61 2) 6217 6092

judy.sulllivan@msj.com.au

[image: image4.png]










Melbourne











Bruce Moore
Partner
Tel (61 3) 9643 4218
bruce.moore@msj.com.au

[image: image5.png]













Brisbane











Hugh Scott-Mackenzie
Partner
Tel (61 7) 3244 8084

hugh.scott-mackenzie@msj.com.au

[image: image6.png]













Perth











Bruce Dodd
Partner
Tel (61 8) 9269 7068

bruce.dodd@msj.com.au

[image: image7.png]













National

















Jane Farnsworth
Senior Associate

National Pro Bono Co-ordinator
Tel (61 2) 9296 2139

jane.farnsworth@msj.com.au

[image: image8.png]




Rowan Russell
Partner
Tel (61 3) 9643 4255

rowan.russell@msj.com.au

[image: image9.png]




� Draft Taxation Ruling TR 2000/D14 “Income tax and fringe benefits tax: public benevolent institutions”, para. 22


� Issues Paper, para. 11


� We note the decision in Australian Council for Overseas Aid v Federal Commissioner of Taxation 80 ATC 4575; 11 ATR 343, in which the Council was given PBI status notwithstanding that it did not itself dispense aid but rather coordinated and performed education, government liaison and other services for organisations which themselves provided benevolent relief for poverty overseas.  We also note the extreme reluctance of the Australian Taxation Office to embrace that decision on a basis wider than the particular facts of that case (see, for example, paragraph 65 of TR 2000/D14, paragraph 8 of Taxation Ruling IT 2438).
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