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1. 
Executive Summary

This submission is made on behalf of The Royal Life Saving Society Australia (RLSSA), St John Ambulance Australia (SJAA), Surf Life Saving Australia Ltd (SLSA) (the organisations).  Our purpose in making this submission is to assist the Inquiry to understand the nature of charitable organisations and their activities in the early 21st century.  In particular, there are some key features of our organisations and our environment that make us successful at what we do.  We also wish to assist the Inquiry by suggesting a framework that would assist the classification and categorisation of charitable organisations.

While each of the organisations is a separate and independent entity, they have joined together in making this submission due to some common purposes and interests.  All the organisations are charitable institutions and public benevolent institutions (PBIs).  All are involved in providing direct aid to people in life threatening situations and provide education to the community to develop life saving skills.  We believe that it is fair to say that if the organisations did not provide these services, the community would expect that the Government would step in to provide them.

The organisations’ common interest in making this submission is to ensure that the Inquiry has a good understanding of the activities and administration of entities like the organisations.  Also, we have developed a framework for consideration as to how charitable organisations can be defined and categorised.

A summary of our conclusions and recommendations is outlined below.

Summary of Recommendations

Due to the increased level of diversification required to fund the core charitable activities, it is essential that any definition of “charity” recognises this modern day reality.  In essence, any definition needs to focus on the core purpose for which activities are undertaken rather than the nature of any particular activity.

Given the community values and Government policy which underlies the tax concessions which the organisations attract, it is essential that any definitional approach reflect the need for charities like the organisations to maintain their current tax exemptions.  In this particular context, any definitional approach needs to consider that organisations which are at the “front end” of saving human life require support of the community in the way of tax concessions and funding.

We agree with the long held approach of defining a charity by what it seeks to do (i.e. is it aiming to achieve a “charitable purpose”).  This links in very closely with our views on the irrelevance of individual activities so long as the key outcome is directed at achieving a charitable purpose which is the core purpose of the organisation.

Modern day life and competition for funds has forced charities to diversify their activity base to maintain funding levels.  The fact that charities need to look to diversify their activity base to raise funds for their core purpose should in no way detract from their classification on the basis of their core purpose.  Random audit activity by a Government agency would ensure compliance

We recommend that an approach to classification of organisations as being charitable or otherwise be based upon a hierarchy of charitable purpose.  The hierarchy is based upon the basic needs of human beings to preserve, sustain life and to promote values considered of merit by the community.

To determine an organisation’s charitable status, organisations would self assess their classification on the Hierarchy of Charitable Purpose on the basis of their core purpose.

Other conclusions reached in this submission are:

From the analysis of existing definitions, the organisations have observed the following:

· “Charity” per se is not defined, rather one looks to whether they undertake a “charitable purpose” to determine if they are a charity.  We agree with such an approach.

· Past attempts to define a “charity” have led to the development of lists of charitable purpose that were considered of merit at the time.  This approach is understandable and sound.  However, we suggest that a more fundamental look at the “Hierarchy of Need” (see section 4 below) may be more instructive and withstand the test of time better.

· Distinctions maintained between PBIs and “charities” arise in part due to an application of a perceived or defined “hierarchy of need”.

2.
Background to the Organisations

RLSSA, SJAA and SLSA, their State affiliates, branches and clubs are registered charities and public benevolent institutions (PBIs) under most legislative definitions.  Accordingly, this status affords them a range of concessions in recognition of the fact that they operate entirely on a pecuniary, not for profit basis and are primarily dedicated to helping people in sickness, distress, suffering or danger.  They are community-based organisations which rely heavily on the goodwill of the community and the unpaid work of a substantial number of volunteers.  A summary of their raison d’etre is set out below.  A more specific description of each organisation is set out in Appendix 1.

2.1 
What the organisations do

The primary role of each of the organisations is to provide essential goods and services to the community which are required to save lives.  They act in a number of ways to promote their community objectives including:

· direct aid to individuals in life threatening situations,

· provision of education and accredited courses to assist others in saving lives, and

· sale of products which facilitate the above objects.

These services are provided without discrimination.  The organisations provide these services, which, in an egalitarian and developed nation, are considered essential by the community.  More generally, they also serve to support community ideals and values of mutual caring.  The services provided are essential services which would have to be funded by governments in the absence of volunteer organisations.  As these organisations seek to be self sufficient, the financial savings to government are significant even after considering the concessions and funding provided by Government.  

In this context, an interesting study was conducted by St John Ambulance Australia – Western Australia in October 2000 which sought to estimate the number of hours spent by volunteers in providing the essential services of that division of the organisation.  The total number of hours estimated on a per annum basis across the Division was 3,240,000.  At a very nominal hourly cost of $10 per hour, this would equate to a cost in excess of $32 million.  If St John did not provide these services, we suggest that this would be the absolute minimum cost to Government to provide these essential services, excluding any capital or infrastructure costs.  More details on this study are contained in Attachment 2.

A similar study undertaken by Surf Life Saving Victoria in the early 1990’s concluded that the cost to the community of patrolling Victoria’s 32 patrolled beaches would be $2.4 million per annum.  At the time, extrapolated nationally, the cost on a national basis (based on 300 beaches) would have been approximately $22.5 million.

The purpose of providing this information is to indicate, through two small examples, the value of the volunteering and to demonstrate that it represents a substantial cost avoided by Government.  Tax concessions and funding offered to the Organisations in these examples is insignificant in comparison.

2.2 
Key factors which enable the Organisations to work effectively

The organisations have been operating effectively for many years to deliver their humanitarian services.  While there are numerous components that go into the delivery of their services, there are a number of core, key factors that have allowed them to operate successfully.  These are outlined briefly below:

1. Volunteer Basis

The bulk of the public activities of the organisations are undertaken by members who donate long hours of training time to improve their skills to serve the community.  Many of them continue in this dedication by offering their time on an ongoing basis to allow the organisations to provide their services on a daily basis.  

As well as providing the community with essential services (that would otherwise need to be provided by Government), the existence of the organisations provides members with a sense of community and personal reward.  The success of volunteer-based organisations and volunteer service delivery has recently been demonstrated at the Sydney Olympic Games (see St John Ambulance Australia Case Study below).

Of particular concern to us is the need to attract and retain community minded individuals to support our activities.  Without them our activities clearly cannot be maintained.  Therefore resolving the definitional issue should lead to the appropriate level of community recognition of the important work the organisations undertake.

Case Study 1:
St John Ambulance Australia

The Sydney Olympic Games:  The Volunteer Organisation in action

Widely recognised as a unique feature of the acclaimed Sydney 2000 Olympic Games was the use of volunteers.  Some 50,000 people donated their time and expertise to make the Games a success.

St John was the sole first aid provider for the Games.  This meant the provision of free first aid services to the crowds watching the torch relay, to spectators at Olympic and Paralympic venues, and in the public domain for events and celebrations.

In all, St John fielded 1,300 volunteers in Sydney.  Over the twenty six days of the Olympics, Paralympics and the torch relay, over 100,000 hours of duty was put in, with over 14,000 casualties treated.  This service was provided free to users.

St John volunteers provided the first link in the medical chain that provided protection for the millions of spectators at the Games. 

That St John was able to assemble such a large force of trained and professional first aiders, and keep them in the field for a month, is a fine example of the value of volunteer organisations to the community.  St John members provide first aid services every weekend.  St John has an established command structure and clearly defining procedures for dealing with medical emergencies.  The Olympics was the largest public duty ever undertaken by St John first aid volunteers, but it was a scaling up of existing practices, and the tapping of decades of expertise in handling such events, albeit on a much smaller scale.

This did not come cheaply.  It cost St John over $750,000 to perform this service to the community, and that excludes the cost of labour, all of which was donated by our volunteers.  The 300 out-of-State and international volunteers paid their own way to Sydney.  St John did receive some funding from SOCOG and the Federal and State Governments, for which it is very grateful.  But St John still faces a $250,000 deficit.

Could there be a better example of a community partnership than this?  An organisation of volunteers working for the community and being able to do that through its own efforts to fund itself.  

The example underscores the importance of the current government taxation system which recognises and is therefore reliant on appropriate definitions of charitable institutions and PBIs.  The surpluses St John makes on our first aid training (income tax exempt and GST-free) supports its volunteers.  Without this ability to cross subsidise, St John would not be able to maintain this level of service and professionalism.  Both are available to the community at any time - for major one-off events like the Olympics and Paralympics, but also during times of natural disaster and other emergencies, as well as for weekend community events.

2. Diversification of Activity

While the core focus of the organisations is on the delivery of their humanitarian services, it has been necessary for each of them to diversify their activity base into other areas.  This has allowed them to generate the necessary funds to ensure the ongoing delivery of their core services.  For example, SLSA sells a range of clothing merchandise.  While this product is sold at a mark up above cost, the profits derived are channelled purely into the core activity of the organisation – to provide volunteer life savers on Australian beaches.  Without this innovation and diversification, the organisations would be left struggling to find the revenues to support their activities.  While the organisations devote resources into diversifying their activity base, this in no way detracts from their core purpose and reason for existence – to support the community by assisting those in need.  Furthermore, and just as importantly, diversification of activity helps the organisations attract and retain volunteer members which, as was outlined above, is critical to the ongoing success of the organisations.

Recommendation

Due to the increased level of diversification required to fund the core charitable activities, it is essential that any definition of charity recognise this modern day reality.  In essence, any definition needs to focus on the core purpose for which activities are undertaken rather than the nature of any particular activity.

3. Tax Concessions and Government Funding

Support provided by Government in the way of tax concessions and funding are critical to the ongoing service delivery by all the organisations.  Generally speaking, the organisations are exempt from most forms of Federal and State taxation (although no general exemption has been provided to the organisations in respect to the Federal GST and they now have to administer special rules in relation to FBT).  These exemptions are provided for in the most part through enactment of legislation that relies on the use of the concepts of “charity” and “PBI” within the operative provisions.  Provision of this exemption is a long standing recognition by Government of the contribution the organisations make to the community and their not for profit basis.  

The community accepts these concessions given the nature of the activities of the organisations and on the basis that if they were not provided by the organisations, then they would need to be provided by Government, thereby increasing government outlays and hence tax revenues.  A significant consequence of the availability of these tax concessions is that the organisations do not need to endure the costs of compliance with the range of tax regimes in existence.  Case study 2 below indicates the significant cost savings to tax exempt organisations of not having to comply with tax regimes.  The obvious consequence is that the organisations can devote these “saved” resources to the core humanitarian purposes.

The organisations have a strong culture of self sufficiency.  They do receive limited grants from Government but have never relied on the public purse for significant funding.  Their preference has always been to raise revenue from their own enterprise.  This gives financial independence and allows organisational energy to be focused on the efficient delivery of services, rather than compliance with Government accountability requirements.  This approach has had the effect of providing valuable community services without calling on the public purse.  As indicated in section 2.1, annual savings to taxpayers run to the tens of millions of dollars a year from these three organisations alone.

In a definitional context, the Inquiry needs to be cognisant of how a definitional approach may be adopted and applied in a taxation and Government funding context.  

Recommendation

Given the community values and Government policy which underlies the tax concessions which the organisations attract, it is essential that any definitional approach factor in the need for charities like the organisations to maintain their current tax exemptions.  In this particular context, any definitional approach needs to consider that organisations which are at the “front end” of saving human life require support of the community in the way of tax concessions and funding.

Case Study 2:  The Royal Life Saving Society

The Cost and Impact of Tax Reform

RLSSA was just one of numerous charitable organisations that were forced to implement significant administrative change in their organisations as a result of The New Tax System.  Significant costs were incurred by the organisation in preparing for, implementing and complying with the new system.  Faced with finite funding sources and an obligatory need to comply with the new requirements, other areas in the organisation will suffer or will be placed under increasing pressure to deliver using the same level of resources.

The purpose of this case study is to provide an indication of the cost of implementing and administering the new tax system.  Hopefully it should be indicative of the costs faced by other organisations of similar size.  The magnitude of the costs clearly shows the impact on a charitable organsiation’s operations.  It has been a costly exercise.

An important factor to note is that, like most charities, RLSSA was moving from a situation of being effectively almost completely outside the tax system to being drawn into it.  This has required a significant commitment to additional computer software, staff training and labour costs (accounting employees) throughout a largely volunteer organisation (which has entities at national, state, regional and local club levels).  These additional costs are incurred mainly as a result of the introduction of the Goods and Services Tax (GST) and the future amendments to the Fringe Benefits Tax (FBT) legislation.

1. Initial Set Up Costs Directly Associated with the Introduction of the GST and application of FBT

During the period leading up to the introduction of the GST the following one-off costs were incurred by RLSSA National Branch.

· Purchase of computer software and hardware upgrade requirements  $10,000

· In-house Training provided to all State Branches and Regional 

Offices (including airfares and accommodation costs for face 

to face meetings)                                                                                   $20,000

· GST Specialist Consulting
                                                          $10,000

Total







                       $40,000
2. Ongoing Costs Associated with the Implementation and Administration of the GST

To cope with the additional workload required to implement and administer the GST, the National Branch of RLSSA upgraded Accounting positions from 2 days per week to full-time.  State and Regional Offices have also increased the level of employment for Accounting staff to either full or part-time positions in order to administer the GST.  Similarly, local Lifesaving Clubs (60 RLSSA clubs nationally) have been required to increase the level of professional accounting support.

To cope with the additional workload required to implement and administer the GST, the National Branch of RLSSA upgraded Accounting positions from 2 days per week to full-time.  State and Regional Offices have also increased the level of employment for Accounting staff to either full or part-time positions in order to administer the GST.

Similarly, local Lifesaving Clubs (60 RLSSA clubs nationally) have been required to increase the level of professional accounting support.

· National - increase in Accounting staff time & on-costs 
         $ 40,000

·  State – increase in Accounting staff time (8 State Offices) – 

av 10-15 hours per week                                                                   $240,000

· Club – increase in Accounting staff time (60 Clubs) – 

av 5-10 hours per week
                                                              est $100,000

Total






                                 $380,000

3. Costs Associated with the Amendments to the FBT Legislation

The two major effects of the amendment to the FBT legislation will be firstly, increased salary costs and secondly, the loss of quality staff.

In order to maintain the salary levels and conditions of staff, RLSSA estimates an increase in real costs each year of $5,000 per Development/Training Officer and $10,000 - 20,000 per staff member at Manager level.

· National and State Development/Training Officers x 100 staff

 @ $5,000
                                                                          $500,000 pa

· National and State – Manager level staff  x 20 staff 

@ $15,000                                                                                    $300,000 pa

The loss of quality staff is of great concern.  In many instances experienced employees have already left the Charitable sector for the Private sector because they are well aware of the problems charities will face in generating sufficient additional income to ensure their continuing level of benefits and remuneration.

With salaries increasing in the private sector it will be even more difficult and expensive to recruit quality staff.  The costs of this loss of expertise will be substantial but very difficult to quantify.

If RLSSA is unable to generate additional revenue to meet the increased salary costs it will be forced to:

· Reduce staff numbers, and/or

· Reduce funds available for implementing lifesaving programs

Additional costs in excess of $1 million are a severe blow to organisations like RLSSA who exist to deliver valuable community services at minimal or no direct cost to those who receive the benefit of the services.



2.3
The Changing Environment

All of the organisations have been in existence in Australia for many decades.  Over this time, they have all witnessed enormous change – both in terms of societal change and other regulatory and environmental changes which have directly impacted how an organisation conducts its operations.  We detail in this section of the submission some of the more significant environmental changes from the organisations’ perspectives.  These changes have significant and direct links to diversification of organisational activity which was briefly mentioned at 2.2 above.

Retaining and attracting volunteers

A fundamental environmental change effecting all organisations is a societal change which has seen it increasingly difficult to attract and maintain volunteers.  The rise of the two income family, an increase in working hours and increased commuting time, and the general increase in entertainment opportunities have resulted in increased competition for the “volunteer hour”.  In addition, more demands are placed on volunteers in today’s world due to increasing regulation and increasing community expectations of professional service.  This has a two-fold effect of increasing pressure on existing volunteers and perhaps putting off potential new volunteers from joining the organisations.  The result of this phenomenon is that the organisations have to implement new and innovative methods of recruiting and retaining volunteers.  In the case of SLSA, surf sports programs have been successfully implemented to attract and retain new and younger members.  SJAA too are looking at designing recruitment campaigns that are attractive to youth.  In any event, organisations are experiencing and can continue to expect a higher “churn” rate in volunteer membership.

Increasing infrastructure costs

A second fundamental change is the increasing cost of providing necessary infrastructure.  Provision of the standard work environment and the need to constantly update to new technology places significant financial pressure on entities like the organisations.  In addition, there has been significant investment in new safety equipment as technological advances lead to development of new equipment.  Increasing demands by the public also increase pressures to have the newest and best equipment available.

Increased regulation

Increased regulation by government agencies on the development and delivery of training has also been a cost to the organisations.  While the organisations do not object to measures which enhance the quality and consistency of training delivery, the community needs to be aware that standards regulation brings with it the associated implementation and compliance costs.

Higher Community Expectations

Higher and increasing expectations of the community on services delivered by the organisations has had a huge impact on the organisations.  These demands have meant that training and equipment has needed to be extensively upgraded.  In addition, the necessary skilled labour required comes at a greater cost.  Alternatively, significant amounts are dedicated to training “raw” individuals.  The greater potential for litigation by the public against others has increased.  This has led to significant costs for organisations in terms of liability insurance and legal compliance costs.

More organisations in the market place

Over the years, more entities have entered the market place to deliver some of the services which the organisations provide.  Often these competitors are for profit organisations, but they may still compete with the organsiations for limited government funding.  These competitor organsiations are often able to avail themselves of safety “benchmark” material developed by the organisations at little or no cost, thus reducing their product development time and cost.  The organisations receive no return for this.

Case Study 3:
Surf Life Saving Australia

The Changing Environment for the local Surf Club

The cornerstone of the surf life saving movement is the local surf club.  Exclusively a volunteer organisation, the typical surf club provides emergency services consisting of beach patrols, aquatic rescue services and limited first aid treatment free of charge to the community.  This is their "core business", and has been since inception in 1906.  Member services such as surf sports have been established to attract, maintain and train volunteer lifesavers as well as enhancing the organisational profile to the community.  These services are provided on weekends and public holidays throughout the summer in a season which runs from October to late April in most states with longer periods in Queensland.  At the state level, SLSA provides sophisticated rescue services such as offshore rescue boats and helicopter rescue and surveillance.

The information in this case study is designed to demonstrate 2 things:

1. The significant change in the operating environment and of community expectations of a surf club over the last thirty years; and

2. The subsequent need for the typical surf club to diversify its non-government income stream to cope with the changed environment.

Currently, to meet the increased demands and operating environment, an average sized surf club operating in the Sydney, Newcastle, Wollongong area of NSW maintains approximately 12 patrols totaling 120 volunteers aged 14 and above.  These individual volunteers would complete at least 50 hours of volunteer work each year.  The average club will also support 150-250 plus junior members and approximately 20-50 other members who provide administrative support. (Note: An estimate of the volunteer hours worked annually in surf life saving in NSW alone totals well in excess of 5 million hours spread across the 46,000 plus members).

Twenty to thirty years ago, the typical surf club had the following income sources: some government funding, membership fees, small scale sponsorship and very localised ad hoc fundraising income.  This model coped adequately with the demands placed on surf clubs at the time.  However, beach visitation and usage in Australia has grown very rapidly in the period 1970-2000 and continues to grow.  This is due to two environmental factors, increased population growth and access to the coast of Australia and the large volume increase of overseas tourists.  The demands on surf clubs patrolling and rescue services have risen exponentially as a result.  In addition, the regulatory and legal environment in which the local surf club operated has changed dramatically.  All classes of insurance, but particularly public liability have increased at an alarming rate, placing further demands on expenditure.  

Training preparation and delivery, the resources and equipment provided to members have all been increased and developed in their levels of sophistication and cost.  With all of the above has come a greater expectation from the community of the rescue and emergency service provided by the surf clubs.  New equipment, advanced training methods and techniques and enhanced physical support facilities have had to be provided.  The increase in the number of individual rescues in this 30 year period has been huge.  In the 1999 season alone,  SLSA performed over 12,200 individual rescues.



Pre 1970, the surf club could operate from a relatively low income base relying on the mix of members fees, small sponsorships usually of a sporting nature and seasonal fund raising mentioned above.  Now, the average club will derive 70% of its income from its own resources and approximately 30% from government funding, (normally local and state government).  In the 30 year period 1970-2000, due to the changed environment described above, the surf club has had to diversify its 70% non government income stream.  The 70% non government income is now typically derived from:

a.   Year round fund raising of all types at the local level, ranging from simple raffles to sophisticate art unions,

b.   facility hire to the public,

c.   retail food outlets,

d.   sponsorship across all activities of the club,

e.   event management,

f.   services to members and the public such as restaurants, bars, gymnasiums,

g.   retail merchandising of clothing and other surf apparel,

h. corporate donations,

i. in the case of Queensland licensed surf clubs only, income from these licensed clubs including gaming machines.



2.4
Our views and interests

The objects of each of the organisations are different however their core purposes are largely similar.  They are essentially concerned to provide assistance or facilitate assistance to any person who is in a life threatening situation.  

The common interest in providing a submission to this Inquiry revolves around the following:

· To assist the Inquiry to gain an understanding of the modern day environment that charities operate in.

· To assist the Inquiry to gain an understanding of the types of activities that humanitarian, PBIs like the organisations undertake.

· To provide an analysis on the definitional aspects of “charity” and put forward our considered view on a framework to assist stakeholders define and categorise “charities” in a manner appropriate to the 21st century.

3.
Existing Definitions

3.1
Overview

In attempting to develop a new framework to allow the definition and categorisation of “charity”, we believe it useful to undertake some analysis of existing definitions.  We have focussed on three existing areas:

· A dictionary definition,

· The Common Law, and

· Legislative instruments.

In most areas, it is clear that it is not “a charity” that is defined per se, rather a charity is defined by what it seeks to achieve, specifically whether its activities are aimed at a “charitable purpose”.  

Recommendation

We agree with the long held approach of defining a charity by what it seeks to do (ie is it aiming to achieve a “charitable purpose”).  This links in very closely with our views on the irrelevance of individual activities so long as the key outcome is directed at achieving a charitable purpose which is the core purpose of the organisation.

3.2
Dictionary Definition

Dictionary definitions are often a useful starting point to determine what is commonly understood by a word.  For this purpose, we have outlined below the Macquarie Dictionary
 definitions of “charity” and “charitable”.

“charity: …….the private or public relief of unfortunate or needy persons; …..having to do with organisations, fundraising activities, etc., of a charitable nature”

“charitable:  generous in gifts to relieve the needs of others.”

In the current context, the dictionary definition is of little use or relevance other than to indicate that a charitable organisation is defined by looking to the activities of that organisation.

3.3
Common Law Definition

The common law definition of charity is strongly linked to the Statute of Elizabeth
.  The pre-amble to the Statute outlines a non-exhaustive list of activities considered at the time as “charitable”.  Broadly speaking, the two areas covered were assistance for the aged, poor and disabled and assistance for public works.  They were set out in the statute based on a policy of the Government at the time to alleviate the social consequences of poverty.  

Without wishing to dwell too much on the 16th century enactment, we believe that it is clear that the Government of the time sought to outline a framework of charitable purposes based on societal needs and desires of the time.  This approach still has much merit today, it is only that there needs to be a re-expression of what are appropriate societal needs for the times and perhaps a more adoption of a broader definitional framework.

A more often referred to, and more modern, common law reference to the definition of charity is the late 19th century British Pemsel
 case.  In that landmark case, Lord Macnaughten referred to four types of charitable trust, namely:

· Trusts for the relief of poverty,

· Trusts for the advancement of education,

· Trusts for the advancement of religion, and

· Trusts for other purposes beneficial to the community.

Seen as a modern re-statement of the Statute of Elizabeth, the tests developed in Pemsel provided a method for identifying “charitable purpose”.  It is essentially a very simple framework (ie a list) to assist in determining whether a body is a charity or not.

3.4
Legislative Instruments

An analysis of legislation that deals with charities or charitable institutions could be very extensive.  For current purposes, we have reviewed a selection of legislative instruments that are significant to our operations to determine a list of seven alternatives approaches to defining charity used in legislation.  We have considered each of these in turn.

1. Specific inclusion

This is where the organisation is specifically identified or referred to in a legislative instrument, for example as specified in S30-45(2) of the Income Tax Assessment Act 1997.  This Act also provides for a range of definitions based on specified criteria.

2. Entity inclusion

Where a group of organisations are identified, for example the Land Management Act 1956 (NSW)

3. Being approved by a minister

For example, the Land Tax Act 1915 (QLD)

4. Being approved or endorsed by an appointed official

For example, Duties Act 1997 (NSW)

5. Entities meeting certain criteria

Where entities which meet certain definitions or have prescribed characteristics set out, for example Pay Roll Tax Act 1971 (NSW)

6. By reference to a provision in another legislative instrument

For example the A New Tax System (Goods and Services Tax Act) 1999

7. By reference to a Ruling or Determination by Government

This will provide a detailed clarification of legislative criteria and entities which will be considered charitable.  For example, the Federal Commissioner of Taxation’s Taxation Determination Number TD 93/11.

While the approaches taken in each of the categories varies slightly, it is apparent that most of the above methods of defining “charitable purpose” reflect the common law approach, though there are variations introduced.  However, in our view they exhibit some common characteristics as follows:

· pecuniary and altruistic in nature,

· targeted at either a section of or the broader community to provide public benefit to the community or section of the community,

· no individual equity stakeholders, and

· benefits provided are seen as socially, morally and ethically desirable.

Charities and Public Benevolent Institutions

Review of several of the above definitions reveals the identification of a separate class of bodies in addition to “charities” – namely “public benevolent institutions” (PBIs).  This is a term that often arises in a taxation context.  The Australian Taxation Office has considered the definition of PBIs in its Taxation Determination Number TD 93/11.  In particular, the Determination states that a PBI is defined as an organisation which meets the following criteria:

· has as its main or principal object the relief of poverty, sickness, suffering, disease, misfortune, destitution of helplessness;

· is carried on without the purpose of private gain for particular persons;

· is established for the benefit of a section or class of the public;

· the relief is available without discrimination to every member of that section of the public which the organisation seeks to benefit; and

· the aid is given directly to those in need.

Based on the earlier analysis, “charities” would tend to share the first 4 characteristics of a PBI outlined above.  However, it is often the case, and TD 93/11 draws this out by way of example, that charities may not provide aid directly to those in need.  An organisation can be charitable (for example, promoting the health of disadvantaged women) but not necessarily benevolent (for example, the actual provision of facilities to disadvantaged women).

The classification of PBIs is therefore somewhat more restrictive than the classification of charities.  This can be represented diagrammatically in Diagram 1.  Diagram 1 seeks to demonstrate that PBIs are generally charitable and are a subset of charitable organisations, while not all charities will be benevolent.  This distinction between organisations (eg. PBIs versus charities) has been adopted in our charity framework outlined in section 4 below.

The concepts demonstrated in Diagram 1 has been extended to a third concentric circle of community organisations who, while they are non-profit and are established to benefit its members, are not charitable according to the common law definition.  We suggest that this diagram is instructive in terms of a starting point to understand the “Hierarchy of Charitable Purpose” discussed in section 4 below.

Inconsistencies in the seven classes of definitions above, reflect the fact that parliaments have sought to provide concessions and assistance for those purposes considered at the time to be meritorious at the time of such assistance.  We consider this undesirable because:

1. It creates some uncertainty about inclusion/exclusive;

2. It may lead to an inappropriate allocation of government concessions; and

3. Resources may be unnecessarily diverted from charitable works where a Government decides not to apply a concession across the board to charities – perhaps because they have failed to understand the core purpose of the organisation.

As we outline below, these impediments may be partly relieved by a consistent structure (we have called it “Hierarchy of Charitable Purpose”) to assist legislators implement consistent approaches across all legislative instruments.

The third point above is critical for any entity that has a charitable purpose.  The recent introduction of the ‘A New Tax System’ (in particular the Goods and Services Tax (GST) and Fringe Benefits Tax (FBT) reform) has imposed a significant additional burden on our organisations.  The additional compliance costs related to the GST and FBT have been significant and we are particularly concerned that the need to meet any new requirements or obtain endorsements or confirm classifications should not be resource intensive.

Conclusions

In view of the analysis above, the organisations have observed the following:

· “Charity” per se is not defined, rather one looks to whether they undertake a “charitable purpose” to determine if they are a charity.  We agree with such an approach.

· Past attempts to define “charitable purpose” have led to the development of lists of charitable purpose that were considered of merit at the time.  This approach is understandable and sound.  However, we suggest that a more fundamental look at the “Hierarchy of Need” (see section 4 below) may be more instructive and withstand the test of time better.

· Distinctions maintained between PBIs and “charities” arise in part due to an application of a perceived or defined “hierarchy of need”.  This analysis is taken further in the next section.


4. 
Proposed Approach to a Definition

4.1 
Overview:  A Framework

Consistent with previous attempts to define a “charity”, in this submission we have sought to develop a framework for the classification/categorisation of a charity based on the core purpose of a particular organisation, rather than define a charity per se.  We believe that our framework would provide legislators and organisation administrators with a tool to aid in the classification process.  From the legislator’s perspective, they would have a clear framework to apply consistently to all legislation.  From an organisation’s perspective, they would have a tool to assist them determine their status for a particular purpose.

Our framework is based on the following three core components:

1. Core Purpose:  The core purpose of the organisation is the thing which is looked at to determine the status of an organisation on the “Hierarchy of Need”.

2. Assessment of status - Hierarchy of Need:  Status is assess according to “Hierarchy of Need” (refer below).

3. Self Assessment of Classification:  Organisations would self assess their categorisation based on a clear outline of the “Hierarchy of Need”.

4.2
Core Purpose

It is the organisations’ strongly held view that the only way to consider an organisation and its classification as charitable or otherwise is to look at its core purpose.  As outlined in section 2 above, the organisations undertake a range of activities ranging from core service delivery (saving lives) through to many and varied commercial and other activities (for example, selling goods and services for a surplus).  Core purpose can be determined by looking to an organisation’s constituting documents, code of ethics or mission statement.  It can also be determined from its history of operation, or from membership or service criteria.  It can obviously be determined from the activity of the organisation, and from documented policies and procedures.

While an organisation’s activities may be varied, it exists to serve its core purpose.  Subsidiary activities, such as commercial sales and innovative and profitable fund raising events are only carried on to raise funds to serve the core purpose and for no other reason.  This is a point we cannot stress enough.  For example, no individual associated with these organisations benefits personally from any surplus generated.  Therefore, it is illogical and incorrect to divide an organisation’s activities between core and subsidiary activities, as the subsidiary activities only exist to support the core.

Recommendation

Due to the increased level of diversification required to fund the core charitable activities, it is essential that any definition of “charity” recognise this modern day reality.  In essence, any definition needs to focus on the core purpose for which activities are undertaken rather than the nature of any particular activity. (Restatement of recommendation 1).

Modern day life and competition for funds have forced charities to diversify their activity base to maintain funding levels.  The fact that charities need to look to diversify their activity base to raise funds for their core purpose should in no way detract from their classification on the basis of their core purpose.  

4.3
A Hierarchy of Charitable Purpose

In our view, it would not be practical to devise one, all encompassing definition of which organisations constitute a charity.  Community needs and values change over time.  To attempt this would not provide the flexibility required for legal administration or for the allocation of community resources.  We consider that there is some value in ascribing levels of charitable purposes to organisations as a means of distinguishing between them for legislative purposes. 

In our view, a simple hierachy can be developed which legislators and administrators could look to to determine or assist in the determination of definition of classes of organisation (ie organisational classification).  The hierarchy would be based on fundamental need for aid/assistance to humans given the needs of humans to support life.  Put another way, the criteria should be structured around human needs and that these can be ordered from essential life functions through to desirable social activities.  

This is not to suggest that all such entities would derive the benefit of being defined as a charity but rather, legislative draftsman would be able to make reference to consistent, universal criteria in determining the extent to which such a definition ought to be extended.  Depending on the nature of the legislation, a narrow or broad definition may be sought – based on application of the hierarchy.  The benefit of such an approach is that it permits the ranking of organisations based on community priorities.

Whilst it might be difficult to achieve a consensus of community views on where each organisation fits in, we believe that it should be possible to obtain some agreement on how their primary activities should be ranked.  Diagram 2 aids in setting out our views on how this might work.

We have also sought to clarify each level in the hierarchy.  This is set out in a table following the diagram.

The Hierarchy has been ranked from the bottom up (the bottom being the highest level of individual/community need) as follows:

1. Safety, Security and Protection:  Preservation of life/health and supporting those in danger.

2. Physical well-being/good health:  sustaining basic human life.

3. Religious:  Promotion and teaching of spiritual values.

4. Social Objectives:  Preserving values that the community considers to be of merit.

5. Co-operative/Community Interests:  Support of community interests of members of the group.

Within each level in the hierarchy there could be a sub-division of those who directly promote and deliver the core objectives and those who provide support to delivery of the objectives (for example fundraising groups, groups who provide infrastructure).

We recognise that there will always be some dispute and “grey areas” in any classification exercise.  However, we consider that the fundamentals underlying the hierarchy are clear.  To some extent, the hierarchy has some parallels with Maslow’s
 hierarchy of needs which is a well documented theory.  This theory, together with a common understanding of the hierarchy (which in turn reflects community values) should provide a sufficiently clear starting point for organisations and legislators to, in the first instance, determine levels in the hierarchy and then later assess classification. 

Recommendation

We recommend that an approach to classification of organisations as being charitable or otherwise be based upon a hierarchy of charitable purpose.  The hierarchy is based upon the basic needs of human beings to preserve, and sustain life and to promote values considered of merit by the community.

4.4
Self Assessment of Classification

Once a classification framework was agreed upon, we would see such a definitional approach as being essentially based on a self-assessment by the organisation as to where it fits in the hierarchy based on its core purpose.  A central Government agency could be called upon to provide a ruling in areas of doubt. 

An important point to consider in developing a new approach to defining such organisations is the need to keep any compliance costs to a minimum.  Recent changes to Taxation Laws have imposed significant burdens on many charities which directly impacts on their capacity to deliver charitable works.  We do not consider that the approach outlined above would be resource intensive.  That is, the hierarchy would be sufficiently clear to allow self-assessment.  Random audit activity by a Government agency would ensure compliance.

Recommendation

To determine an organisation’s charitable status, organisations would self assess their classification on the Hierarchy of Charitable Purpose on the basis of their core purpose.  Random audit activity by a Government agency would ensure compliance.



Hierarchy of Charitable Activities

Core Activity
Description



1.  Safety, Security & Protection
Provision of essential services required to sustain human life & preserve health and to aid or support those in serious physical danger or suffering a disability.  The support provided is entirely pecuniary and supplants all or part of a requirement for government funding



2.  Physical well being
Provision of essential goods and services to individuals needed to sustain basic human life including shelter, clothing and food.  The support provided in entirely pecuniary and supplants all or part of a need for some government funding.



3.  Religious & Spiritual Beliefs
Primary focus on spiritual values promoted by the group but with some cross over into functions of groups in categories 1,2 and 4.



4.  Social Objectives
Promotion of broader social values aimed at preserving those aspects and values considered by the community to be of enduring merit including for example environmental preservation.



5. Social/Community Groups
Activities designed to support the interests of members of the group.



Appendix 1: Organisational Cameos

St John Ambulance Australia

Mission Statement/Objective

St John Ambulance Australia is dedicated to the encouragement and promotion of all work of humanity and charity for the relief of persons in sickness, distress, suffering or danger, without distinction of race class or creed.  

Primary Services

· Australia's leading private provider of first aid training and services.

· Provider of first aid services at public events

· Support of vulnerable people in the community in need of friendship, compassionate care or other help (eg literacy training).

· Operator of public ambulance service in Western Australian and the Northern Territory.

Structure of Operations

All service delivery functions provided through branches in each state and territory, which are each separately incorporated as associations of companies.  The National body, St John Ambulance Australia Incorporated, is an incorporated association registered in the ACT.

Recent operations information

750,000 hours of voluntary services provided per annum

  96,000 casualties treated per annum

250,000 people trained in first aid

  11,000 uniformed first aid

    1,900 non-uniformed first aid volunteers

    2,500 accredited, highly trained first aid instructors

       350 paid members of staff

    2,000 paid and volunteer ambulance officers in WA and NT.

Primary sources of revenue

· Fees for first aid training

· Sales of first aid books and manuals

· Contributions from event organisers towards the non-labour costs of first aid services.

· Donations from the general public

· Corporate sponsorships and Government grants (for community care activities)

Surf Life Saving Australia Ltd

Mission Statement/Objective

SLSA’s mission is to work with the community and governments to provide safe beaches and aquatic environments throughout Australia.

SLSA provides and manages a total rescue service throughout Australia.  This service is of intrinsic value to the Australian community.  SLSA is recognised as a world authority on water and beach safety.

Primary Services

· Surf lifesaving services on beaches

· Surf lifesaver training and education

· Surf safety training and education to the general public and in schools

· Aeromedical retrieval and rescue services

· Surf lifesaving competitions

Structure of Operations

All surf lifesaving services are provided through individual surf lifesaving clubs and/or state branches.  Rescue helicopter services are provided through separate legal entities, two wholly owned by Surf Life Saving Australian Ltd and one by Surf Life Saving Queensland.  Clubs, branches and states, in conjunction with the national organisation, arrange lifesaver training, education and sporting competitions.  The national body, Surf Life Saving Australia Ltd, is a not for profit company limited by guarantee.  All state, branches and clubs are not for profit entities.

Recent operational information – 1999-2000

· 97,927 members registered, of which 24,159 were active participating members (lifesavers)

· 10,101 rescues carried out

· 252,670 prevention actions undertaken to avoid life threatening situations

· 83 resuscitation’s

· First Aid rendered on 12,906 occasions

· 1,641 accredited officials

· 912 accredited coaches

Primary sources of revenue

· Corporate sponsorship

· Donations from the general public

· Membership Fees

· Donations from supporter clubs

· Government grants and commercial contracts

The Royal Life Saving Society of Australia

Mission Statement/Objective

As Australia’s largest water safety education organisation, the Society’s mission is to prevent the loss of life and injury in the community with an emphasis on the aquatic environment.  The primary objective is to provide the Australian population with the skills and knowledge to ensure their personal water safety and provide the ability to save the lives of others.

Primary Services

· Provision of water safety education programs used in some 75% of schools nationally

· Provision of rescue, lifeguarding, first aid and safety services.

· Provision of safety audits and Risk Management services to ensure the safety of facilities and aquatic venues

· Promotion of key water safety issues through conduct of National Public Awareness campaigns and advising government and the corporate sector through lobbying and representations.

Structure of Operations

All service delivery functions are provided through Branches in each state which are each separately incorporated as charitable associations or companies.  The National body, The Royal Life Saving Society of Australia, is a Public Benevolent Institution and company limited by guarantee.  All lifesaving patrol services are delivered through the Club structure affiliated to the respective State Branch.

Recent operational information

· Over 800,000 water safety and life saving awards were undertaken nationally last year

· Over 50,000 Resuscitation and Emergency Care awards undertaken

· 3,500 Pool Lifeguards trained

· 15,000 Registered Members including 5,000 instructors and examiners

Primary Sources of Revenue

· Training Course Fees

· Lifesaving Manual Sales

· Lifesaving Equipment Sales

· Sponsorships and Government Grants

· Raffles

Appendix 2:  St John Ambulance Australia – Western Australia Volunteer Commitment

Introduction

The information provided below is based on a study conducted by St John Ambulance Australia – WA (SJAA-WA) into the number of hours committed by volunteers per annum to provide the essential community services in that state.

It should be noted that SJAA provides the emergency ambulance services in WA and the Northern Territory.  

Activities

Volunteers play critical roles in providing the following essential services in WA:

1. SJAA – WA Ambulance Service

· Provision of ambulance services.

· Provision of first aid courses and services.

· Provision of local Management Committees to co-ordinate delivery of services.

2. SJAA – First Aid Services

· Provision of volunteer first aid services at community gatherings and events.

· Weekly skill maintenance and training.

· Annual training programs.

· Headquarters management and co-ordination.

3. SJAA – Community Care

· Provision of caring services to the elderly.

· Training and administration.

Summary of Estimated Hours of Volunteer Commitment

Activity
Hours

1.  WA Ambulance Service
3,020,560

2.  First Aid Services
207,160

3.  Community Care
14,600

TOTAL
3,242,320

These hours are provided entirely by volunteers.  In addition, SJAA-WA employs over 500 ambulance officers full time in Perth and other larger regional centres.  The magnitude of the total is indicative of the potential cost to Government if it had to provide all of these essential community services, at a cost to the taxpayer.

While WA is a little unique in that it is the provider of the State’s ambulance service, the case study shows the value of the volunteer organisation to the community and demonstrates the strength of the volunteer ethos found in most volunteer organisations.

Diagram 2:   


Hierarchy of Charitable Purposes




















2. Security, Safety and Protection





1.Physiological Needs





5. Social/Community Interests








4. Social Objectives





3. Religious/Spiritual Beliefs





2. Physical well being





1. Safety, Security and Protection





Charitable Institutions





Public


Benevolent


Institutions





Non-Profit





Community Groups





Diagram 1:








� Macquarie Concise Dictionary, 3rd edition.


� 1601, 43 Eliz. 1, c.4 (U.K)


� Commissioners for Special Purpose of Income Tax v Pemsel [1891] AC 531


� Abraham H Maslow, Motivation and Personality (New York: Harper and Row, 1954)





A:\final submission.doc
Page 30

