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The Chairman

Inquiry into the Definition of Charities and Related Organisations

C/- The Treasury

Parkes Place

PARKES ACT 2600

Dear Sir

Please find attached a submission to the Inquiry into the Definition of Charities and Related Organisations on behalf of our member organisations which comprise the large majority of charitable and not-for-profit providers of government-funded employment services in Australia and which currently deliver services to unemployed people through the Commonwealth-funded Job Network and a wide variety of other Commonwealth and State/Territory programs.  

More detailed information about Jobs Australia and the nature and activities of our member organisations is set out in our submission.

I note here that Jobs Australia is a national member organisation of the Australian Council of Social Service (ACOSS) and that we support and endorse the submission made by ACOSS to the Inquiry.

I also note that while the Inquiry is not seeking submissions or making comment on issues related to the taxation or other legislative or administrative treatment of charitable, religious or community service not-for-profit organisations, it will be necessary for the government to take account of these issues in its consideration of any recommendations made by the Inquiry and that a further inquiry and consultation process will be needed to address those issues.

I would be pleased to provide any additional information that the Inquiry might require.

Yours sincerely

David Thompson

CEO

19 January 2001
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Submission to the 
Inquiry into the Definition of Charities and Related Organisations

Jobs Australia Limited

ABN 17 007 263 916

Attributes, purpose and behaviour of the sector

Jobs Australia Member Organisations

The membership of Jobs Australia comprises some 250 not-for-profit organisations involved in the delivery of services to assist unemployed people to gain and retain employment.  Our members operate in all States and Territories and include large and medium religious and charitable organisations and a large number of generally small and medium community service not-for-profit organisations.  Many of our members provide a wide variety of other services to disadvantaged people and to communities and many are involved in “commercial” enterprises as a means of generating additional resources and building their own capacity as well as that of the communities they serve. 

More detailed information about the nature and scope of our members’ activities is set out in Appendix 1 to this submission.

The focus of our members’ employment services activities is on those unemployed people who are most disadvantaged in the labour market but their activities necessarily (as a condition of particular program funding or for other reasons) include provision of services to employers and other unemployed people who might be described as being less disadvantaged.  Provision of assistance to unemployed people to gain and retain employment is widely held to be a key means of alleviating poverty and improving the welfare and well-being of unemployed people themselves and of their families and the broader community.

Most of our member organisations are incorporated as associations or as companies limited by guarantee and a small number operate under particular statutes or trusts.  We believe that the majority of our members are public benevolent institutions and that they have recently been endorsed as Income Tax Exempt Charities and Deductible Gift Recipients by the ATO.  In this context, however, we note that there has been some inconsistency in the approach taken by different offices of the ATO to applications for public benevolent institution status and that, as a result, different member organisations with very similar structures, purposes and activities have been afforded different status by the ATO as a consequence.

The larger organisations within our membership are generally long-established religious and/or charitable organisations and the small and medium organisations within our membership were generally established within particular local communities during the 1970s and 1980s in response to government programs which encouraged the formation and ongoing operation of local community organisations to address problems of growing long term unemployment.  These latter organisations are managed by groups of voluntary local citizens who comprise the committees of management or boards and who use government and other funding to employ staff and to deliver the range of services they provide.  Any surpluses generated from their activities are not distributed to members or others but rather are used to undertake additional activities or to provide services which are not funded by governments, to enhance the quality of government-funded activities, to provide access to capital needed to operate in outcome based funding and to otherwise build organisational or broader community capacity.

Although the Job Network and other similar employment services programs have been in operation since 1998, the environment in which they operate remains immature and is yet to stabilise.  Many of our members tendered for contracts under the new arrangements in the expectation that they would eventually generate surpluses that they could utilise for community benefit and benevolent purposes.  

The vagaries of client and cash flows and the need to accumulate capital reserves to enable them to meet financial viability requirements in tender processes has meant that some of our members are not yet in a position to finance and deliver additional services in the ways or to the extent they had anticipated when the Job Network was announced in 1996.  

Nonetheless, our members have reported a diverse and comprehensive range of ways in which they add value to funded programs they deliver, contribute significant resources to other community organisations and provide services to unemployed and other disadvantaged people which would otherwise not be available to them.  These are broadly described at Appendix 2.

The environment in which our members operate has changed markedly over the past 10 years in particular and is likely to continue to change in the foreseeable future.  Our member organisations have generally proved their ability to respond and adapt to change, to adopt and adapt a variety of business management practices and to become more enterprising and entrepreneurial in their approaches to management and service delivery.  Their ability to respond effectively to increased change and complexity reflects their clarity of purpose and their commitment to continue to serve unemployed people and local communities.

Over the last 10 years, we have witnessed:

· a move away from annual and reasonably secure “grant” type funding for infrastructure and service delivery (many of our members received annual Commonwealth grant funding for more than 20 successive years) to competitively tendered and outcome-based funding with longer term contracts;

· increasing involvement of private and public sector organisations in direct competition for delivery of similar services and in the context of quasi or constructed monopsony “markets” (most notably, the Job Network);

· a reduction in dependence or reliance on ongoing funding from particular programs or departments and increasing diversity of sources of income - including the development of enterprises or “commercial” activities to bolster income, to generate employment and to build local community capacity;

· increased exposure of individual voluntary committee and board members to financial and other risk as a consequence of changed funding arrangements;

· increased need for organisations to build their own capital reserves to enable them to remain viable in delivery of services with outcomes-based funding  - it remains very difficult, if not impossible, for not-for-profit organisations to access capital by means generally available to the private sector;

· increasing sophistication and complexity of business and strategic planning, financial management, quality assurance, marketing and promotion, human resource management and development, service delivery strategies, contractual requirements and compliance and utilisation of information technology;

· increasing apparent and actual convergence with private sector organisations in terms of the style and nature of service delivery – not least as a consequence of increasing levels of contractual prescription of service delivery and administrative requirements;

· increasing complexity of taxation compliance and reporting requirements and a reduction in the range and quantum of benefits to be derived from concessional taxation treatment;

· fundamental changes in relationships with government funding agencies (which are now cast as “purchasers” and which seek to be seen as “partners”) and between organisations in the sector as a consequence of intrasectoral competition and of fiscal consolidation;

· a marked reduction in direct public sector service delivery and increased reliance on “outsourced” service delivery and especially on the not-for-profit sector for those services which are unlikely to yield profits for other providers and those which governments have ceased to fund or have reduced funding to levels which mean that real levels of community need cannot be met from government-funded service provision alone.

These developments reflect the observations made by the Committee at paragraph 11 of its Issues Paper and the experience of our member organisations perhaps mirrors that likely to be experienced by other organisations in the community welfare sector as models like the Job Network are implemented in other sub-sectors.

As noted above, all present indications are that our member organisations will continue for the foreseeable future to experience these trends and others as changes in approaches taken by government to purchasing and management of services are implemented.  It is also evident that governments and communities will continue to rely on not-for-profit organisations to deliver services that would be commercially unattractive or unviable without significant increases in the prices paid for those services.  The Job Network experience also demonstrates the importance of diversity of service provision to meet diverse individual and community needs and the value placed by many local communities on local ownership and control of services.  

Governments and communities will only be in a position to rely on not-for-profit organisations to continue to play a significant and perhaps growing role in service delivery if sector organisations are able to maintain and develop their infrastructure and are able to continue to operate in an environment which values them and accommodates their particular needs.  

Not least in this context, will be continuing recognition and understanding that citizens will be reluctant or may cease to make voluntary contributions to the management and operations of organisations if those contributions are not acknowledged and valued and if it is considered that the competitive neutrality of the level playing field must be a paramount feature of market –oriented purchasing arrangements.  Continuing access to concessional taxation treatment that flows from differing definitional treatment will remain an important element of this recognition.

It is recognised and acknowledged that private sector organisations operating in the employment services “market” and in other similar “markets” involving human service delivery face many of the same economic and social factors as their not-for-profit counterparts.  It is also recognised that many such organisations deliver high quality services that do meet individual consumer and broader community needs.  They do so, however, on the basis of a fundamentally different motivation - their need to generate returns for the personal benefit of their shareholders and owners.  Not-for-profit organisations, on the other hand, may generate surpluses that cannot be used for the personal benefit of their members or “shareholders”.  Rather, they are used to enhance the quality of their services or to provide services to individuals and communities that are not funded or not funded adequately by governments or others.  It is not unreasonable to expect that they should be transparent and accountable to communities and to governments for what and how much they do in that regard.

Wholly or partly charitable, religious or community service not-for-profit organisations:

The range of scenarios described in paragraph 13 of the Committee’s Issues Paper broadly and accurately reflects the significant diversity of different mixes and types of activities undertaken by Jobs Australia member organisations.  Many of our members and especially the large and medium religious and charitable organisations are major providers of a wide variety of community welfare services.  

Many of our member organisations:

· have also developed enterprise or commercial activities to generate additional employment opportunities for unemployed people, to generate additional income to supplement government and other funding for delivery of the services they provide and to assist them to maintain the infrastructure they require to continue to operate;

· are also involved to varying degrees in partnerships with the business sector to assist them to achieve their purpose; and,

· are also frequently involved in advocacy, capacity building and other activities which don’t involve direct service delivery to disadvantaged people and whose purpose is to build community awareness and capacity, to prevent and/or alleviate poverty or to generate resources which can be applied to the achievement of their primary purposes.

The diversity of activities, programs and sources of income of our member organisations is also reflected in the often complex service delivery and organisational structures that many organisations have developed over time. In addition, and as evidenced by the experience of our own member organisations, the nature and scope of activities is often subject to considerable change over relatively short periods of time.  Any attempt to examine and define individual activities as a basis for determining whether an organisation wholly or partly fits a particular definitional framework would be fraught with difficulty in a number of ways.  Such an approach might well:

· impose complex and resource-intensive compliance burdens on organisations and regulatory authorities; 

· place inappropriate pressure on organisations to implement separate structures for different types of activity when an integrated approach is more effective and efficient for service delivery and management purposes; and,

· also prevent or mitigate against organisations adopting innovative and creative approaches to the achievement of their overall purposes.

For these reasons, we are strongly of the view that the primary basis for the application of definitions to organisations should be on the purpose of the organisation and its activities rather than the nature of the activities which organisations undertake.  It might be appropriate to adopt an approach whereby a secondary examination of particular activities is undertaken on an exception basis when it not readily apparent, for example, as to how a significant apparently “commercial” activity is related to a charitable, religious or community benefit purpose.  In this context, it is not unreasonable that organisations should be required to report on and be accountable for how they generate and utilise funds from activities that do not appear, prima facie, to have a direct religious, charitable or community benefit purpose.

Existing definitions of charities and related organisations used in Australia

We strongly support the views and recommendations put forward by ACOSS in its submission to the Inquiry on these matters.  It seems self evident that definitional frameworks derived from a statute which will be 400 years old this year and the huge body of relevant common law cases since considered by courts in the UK and in Australia and elsewhere cannot possibly comprehend or take proper account of the vastly different circumstances in which charities and related bodies now operate.  

There is a therefore a compelling need to:

· modernise and modify classification and definitional frameworks to reflect the contemporary reality of the nature and delivery of human services;

· recognise the public and community benefit derived from self help, child care, advocacy and other services not currently recognised as being charitable and/or benevolent; and 

· to achieve greater equity and consistency of treatment of different types of organisations involved in such service delivery.  

Given the significant change which has occurred in the past 10 years and given that it is more than likely that this will continue to occur in presently unknown directions into the foreseeable future, it seems also desirable that new definitional frameworks be based on first principles and be subject to regular review.

Regulation of charities and related bodies

As noted above, we appreciate and accept that charitable and related organisations that derive tax concessions and other benefits from governments and from the broader community as a consequence of the application of relevant definitional frameworks should be accountable to governments and the broader community.  They should be accountable in terms of their continuing eligibility for any such beneficial or concessional treatment and for the way in which they apply resources gained or enhanced by those means to the achievement of their overall purposes.

It is also considered desirable and appropriate that the locus of responsibility for regulation and monitoring of compliance of charitable and related bodies should be outside the ATO and that it should also involve State and Territory governments.  We therefore support the recommendations made by ACOSS and others to the Inquiry in relation to the establishment of a national charities commission along the lines of the UK Charities Commission.

Appendix 1

The Jobs Australia network

This section provides a “snapshot” of the Jobs Australia network of member organisations and more detailed information is available.

Jobs Australia Limited (JA) currently has over 250 members operating from over 850 sites across Australia – from Far North Queensland, Franklin in Tasmania, to Christmas Island. The membership is diverse, ranging from small community-based organisations through to large charitable and religious organisations.

Our network’s metropolitan and regional/remote divide is roughly equal, with only slightly more member organisations based in regional/remote areas (51.4%). The head office for most JA member organisations is to be found in the eastern States/Territory (75%), but the spread of organisations across the rest of Australia ensures that the JA network provides an accessible service to most Australians.

Eighty per cent (80%) of JA members are small organisations with less than 20 employees. The remainder are mostly medium-sized (19%) of which most have less than 35 employees. The large organisations (100+ employees and 15 of members) are invariably church/charity-based organisations. The religious or charity-based organisations make up about 6% of JA members, with the majority of being incorporated associations (81%). 

Jobs Australia member organisations make significant contributions in other ways to their communities, employing on average 17 staff, although the average number of employees in small organisations is six. 

Most of the $1.5 million average annual income of JA members derives from federal and state government programs and activities, including Jobs Network, Work for the Dole, New Enterprise Incentive Scheme, New Apprenticeship Centres, Return to Work, Job Pathways Program and language and literacy. 

Recent figures have shown that over 40% of JA members make up 33% of Job Network providers (servicing on average 2,110 clients per annum) and about 50% of members account for more than 60% of all Work for the Dole placements (resulting in an average yearly client base of nearly 1,500). 

Members also provide comprehensive training services either through the auspicing of Jobs Australia or through government funding. Over 40% of JA members are Australian Training Network members and, in total, over 50% of members offer training services. The average number of trainees associated with member organisations is in excess of 175.

A majority of member organisations are involved in enterprise and fee-for-service activities. Enterprise activities allow for on-the-job training and, along with fee-for-service, provide additional income that enables organisations to value-add to the other services and programs they provide.

Appendix 2

Extending and adding value to government programs

In an environment of contracted employment services where the government pays a set fee for outcomes achieved, or services provided, for a predetermined number of eligible participants, providers can often find that they face the following scenarios:

· eligible clients for a service can exceed the numbers for which they have been contracted and are required to be paid;

· there are ineligible clients who wish to access a service; 

· the circumstances of clients who have commenced a service change so that they become ineligible but they wish to continue to access the service, particularly if this involves counselling and general support; 

· the organisation perceives a greater community benefit in the continuation of programs beyond the period (or the financial limits) for which they are funded; or,

· the organisation perceives a greater likelihood of an employment outcome if the assistance is extended beyond the period (or the fee per place) for which the funding is paid.

We provide the following examples of each of the above situations and of the kinds of assistance provided by Jobs Australia member organisations:

eligible clients for a service can exceed the numbers for which they have been contracted and are required to be paid;

An example of this is the DETYA funded Jobs Pathways Program (JPP), the eligible group for which is defined as ‘young people between the ages of 15 and 19 who intend to make the transition from school to work in the following 12 months.’  The potential eligible group significantly exceeds the numbers specified in JPP providers’ contracts, and many JPP providers service far more young people than are specified in their contracts, frequently seeing them for a longer period than is sepcified.

there are ineligible clients who wish to access a service; 

An example of this is the DEWRSB Job Network Job Matching Service, for which fees are not payable to providers for people who are already in employment. However there are a great many people in low-paid employment seeking other work. Our members that are Job Network providers can and do assist this group to prepare their resumes and to access information about employment opportunities even though they cannot claim a Job Matching fee.

the circumstances of clients who have commenced a service change so that they become ineligible but they wish to continue to access the service, particularly if this involves counselling and general support;

An example of this is the DEWRSB Community Support Program, which provides counselling and referral assistance to people whose face barriers to employment such as homelessness, drug and alcohol addition, mental health or low levels of English language and literacy competence. CSP providers widely report that their clients value the ‘human face’ of this program and this, together with the severe employment barriers they face, means that they often them for well beyond the two years which are funded.

the organisation perceives a greater community benefit in the continuation of programs beyond the period (or the financial limits) for which they are funded; or,

An example of this is the DEWRSB Work For the Dole (WFD) Program, in which projects of community benefit managed by community organisations are continued by organisations beyond the (usually) six month period for which they are funded. In some cases, the community benefit (for example, a project to assist other local community organisations to develop their own websites) is the primary reason for continuing the project, in other cases it is the interest levels and engagement of WFD participants which keeps the projects going beyond their funded period.

the organisation perceives a greater likelihood of an employment outcome if the assistance is extended beyond the period (or the fee per place) for which the funding is paid.

An example of this is DEWRSB Job Network Intensive Assistance service, which is for up to 52 weeks for a Level A client and up to 65 weeks for a Level B client. Beyond that time frame, the provider will be referred another IA client to their caseload. Jobs Australia member organisations often extend the period of assistance they provide beyond the period for which DEWRSB pays the fee.

Support for job seekers

Special programs

Jobs Australia member organisations run large and diverse range of programs, funded by themselves, to assist people to gain employment.  These fall into the following broad categories:

· Job search training  In addition to providing various facilities for job search training (see below), member organisations provide specific-purpose training programs, for example, interview skills, mock interviews, sometimes with real employers, 

· Career advice and guidance  This takes the form of talks, presentations, special events, forums, programs conducted for schools

· Enterprise assistance  Many of our member organisations are committed to the cause of assisting people to become self-employed by starting their own businesses. This takes the form of free or subsidised access to facilities to unemployed people investigating or setting up their own businesses, financial advice and support, referral to relevant local business contacts and other community resources. 

Job search facilities

Our member organisations provide free advice and support services for job seekers, including assistance with access to computers and the Internet, assistance with word processing and the preparation of resumes, access to newspapers, libraries of other resources, printers, phones, fax machines, copiers, tea/coffee and restroom facilities, as well as job search advice, assessment and referral to other agencies.

Training

It is difficult for unemployed people to access free or low cost accredited training even though various academic and government sources acknowledge this to be a means to increase people’s chances of getting employment. Access to accredited vocational training in a range of industry areas is limited to people in apprenticeships and unemployed people in Intensive Assistance under the Job Network whose providers agree that training is appropriate and will pay for the training on the participant’s behalf.  As part of their work to assist unemployed people, JA member organisations often fill this perceived gap by providing free or subsidised training for unemployed people in a range of vocational and industry areas.

Other assistance

Our members provide other vocational counselling and professional recruitment services to unemployed people free of charge or at rates which are subsidised by the organisation, including, interest and aptitude testing, skill auditing, personal development training and counselling.

Providers working in rural and remote areas frequently report that they use their own vehicles or pay for other transport means for participants who lack access to public transport.  The costs involved can be very substantial.

Mentor and volunteer tutor networks

Our members initiate and manage networks of mentors and volunteer tutors, to foster and build links between, for example, employers and unemployed people, the skilled and the unskilled, those working at different levels of an industry, people who are self-employed and those hoping to become so.

Unemployment support networks

Our members initiate, facilitate and convene forums, associations and networks of unemployed people, to give them a collective voice in the community as well as a means to learn from and support each other.
Support for other community organisations

Our members provide funding to other organisations in the community, and this kind of assistance falls into two main groups: assistance provided to other community organisations not related to unemployment and training, and assistance that is related. In the former category, assistance is provided ‘for the good of the community’, based on a recognition of the work done by those other community organisations and on the view that a community organisation’s surplus may legitimately be applied to other community purposes.

General community focus

The kinds of assistance provided for general community benefit are financial and in-kind assistance given to community groups providing community visitors programs and support and activities to those who are lonely, physically and intellectually impaired, or who are single.  Our members also provide assistance to sporting clubs, social groups and other groups working with disadvantaged people. 

This kind of support can take the form of financial support of a one-off grant or ongoing nature, or in-kind support that includes providing subsidised or free access to facilities and equipment, transport facilities, staffing resources, professional and financial advice and support, and free or subsidised training.

While these kinds of support manifest many features of ‘corporate citizenship’, there is an important distinction to make in the way the term might applied to not-for-profit organisations. When our members contribute to other community organisations, their support seldom demands such conditions as sponsorship or naming rights for advertising purposes. That said, our members also make some typically ‘corporate citizenship’-style contributions to the community in the form of scholarships, bursaries, and specific-purpose grants.

Employment, education and training focus

The kinds of assistance provided to other community organisations with an employment, education and/or training focus are: financial and in-kind assistance to schools, community groups, and education and/or training organisations working to educate, train, and assist people into employment. 

This kind of support is more systematically and comprehensively offered by our member organisations, and is offered as a contribution to other organisations’ core programs or special purpose activities or events in school to work transition, vocational training, and range of forms of assistance to unemployed people. It is also very common for Jobs Australia member organisations to participate in network or coalition groups with similar objectives. 

This kind of support can take the form of financial support of a one-off grant or ongoing nature, or in-kind support that includes providing subsidised or free access to facilities, accommodation and equipment, transport facilities, staffing resources, professional and financial advice and support, and free or subsidised training. 

Non-employment related support for disadvantaged people

While Jobs Australia members are employment services providers, they operate on the basis that people’s basic housing, food, clothing and health needs must be met before they can benefit from employment assistance. 

· Jobs Australia organisations provide emergency relief in the form of food, clothing and accommodation services or referral to accommodation services. 

· Some organisations have had the opportunity under previous government programs or from their own resources to acquire trade workshop equipment and this is made available (sometimes with peer support) to disadvantaged people in the community to use, or to learn so that they can undertake practical self-help activities such as car maintenance, home maintenance, woodworking repairs, welding, and gardening.

· Some organisations own or have built their own premises and these are applied to the benefit of disadvantaged people, for example, to house an enterprise that will employ people with disabilities, to make an organisation’s extensive sporting facilities available to disadvantaged adolescent boys.

· Some organisations conduct adult literacy programs that are provided free to those in need, and this includes volunteer training of those who assist in the adult literacy programs.

· Some organisations conduct courses of a personal development nature in subjects such as health, personal and social development, planning for the future, personal finances management, aggression and anger management.
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