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EXECUTIVE SUMMARY

The Tasmanian Council of Social Service (TasCOSS) welcomes this opportunity to seek clarification, as well as, provide information that seeks to work towards a contemporary definition of charities and public benevolent institutions (PBI). This Inquiry also provides for the recognition of the importance and breadth of the work of charities in areas such as community development, building social capital and acting as a conduit between the community and government.

TasCOSS is an individually incorporated body and is a separate entity from other Councils of Social Service. The linkage between TasCOSS and other COSSs’ including the Australian Council of Social Service is the commitment to promoting the interests of the disadvantaged in the community and non-government welfare organisations.

The mission of TasCOSS is to represent and uphold the interests of low income and disadvantaged people in Tasmania. Core activities of the organisation are;

· establishing effective representative structures;

· consulting with low income and disadvantaged people and the sector;

· providing strategic advice to government and other bodies through research and social policy development and analysis;

· systemic advocacy to effect social change;

· providing leadership in shaping community opinion; 

· supporting sector development; and

· maintaining a well governed, well managed and well resourced organisation.

TasCOSS believes that is imperative that the inquiry proposes a rationalisation of the multitude of definitions of charities, particularly in relation to taxation legislation. The rationalisation would provide for consistency and clarity.

TasCOSS recommends that the Inquiry undertake the following;

1. Consult with the Community Welfare Sector and State Governments to broaden the definition of charities to include the provision of all human services to contemporarily align the classification structure. The resultant classification structure should then be used to guide the courts and the ATO in their judgements and decisions with regard to the charitable status of organisations.

2. The inclusion of childcare in the charity definition to provide for consistency.

3. Review the contemporary relevance of other purposes that have been accepted as charitable in the past, including the promotion of industry, defence and public works.

4. Draw a distinction between organisations using self-help methods to address poverty and disadvantage, and mutual organisations generally.

5. Clarify advocacy activity for charitable purposes and political advocacy activity in general.

6. Develop, in consultation with the charitable sector, a new statutory definition for public benevolent institution and recommend to the Government that this be used in relevant Federal Legislation.

7. Consider the option of defining a public benevolent institution as a “charitable organisation whose dominant purpose is to assist disadvantaged people”, where the term “disadvantaged people” refers to those who have a disadvantaged (such as poverty, illness, disability or a need for personal care) that prevents them from meeting their basic needs or participating in society according to their potential.

INTRODUCTION

There is a need to place this submission in a Tasmanian context, which highlights the growing impact of major social and economic change on the Tasmanian Community Welfare Sector.

Tasmania has the highest rate of unemployment in Australia, with a commensurate number of people dependent on pensions and benefits for their major source of income, is the most decentralised state and consequently a large number of small rural populations with limited access to social and community services and high levels of visible and hidden poverty.

Whilst Tasmania has always endured an unemployment level equivalent or higher than other states, Tasmania has for the last ten years suffered from deindustrialisation and a slashing of state and federal public service jobs. The size of the State Budget also severely hampers the ability of the State Government to have the fiscal flexibility to fund job creation initiatives and provide for industrial incentives.

The Tasmanian Community Welfare Sector is bearing the brunt of these economic and social impacts. Community Welfare Sector Organisations have been buckling under the load of increasing need and entrenched high levels of poverty with an absence of real increases in funding.

The ACOSS Living on the Edge Survey
 highlights the Tasmanian Community Welfare Sector’s plight, for example 81% of Tasmanian organisations surveyed indicated they were operating at maximum capacity and have been doing so for the last 6 months prior to being surveyed, 62% of agencies have reported an increase in the number of people assisted compared with the previous 6 months, as well as, an increase in the complexity of presenting problems.

DEFINITION OF CHARITIES

The basic idea of charity, that of “altruism for the public good” is still relevant and purposeful as a basis for classifying charitable purposes. It is fair and just that organisations providing “charitable” services receive tax treatment that differs from business or for-profit organisations.

Charitable institutions
 

· Charitable status attracts income tax exemptions in respect of the direct income of charities, GST exemptions on their non-commercial activities, and exemptions from various State taxes. This common law definition is also used in trust law and in State Government legislation regarding the regulation of charitable fund raising.

The spirit of the Statute of Charitable Uses 1601, 43, Eliz., c.4., and the four heads of charity drawn from the Pemsel's case
 remain partially relevant as an intrinsic understanding of the nature of charity. There is, however, a need to extend the definition to provide for a contemporaneous classification structure. The Pemsel case classification structure highlights the need to more clearly define the ‘fourth head of charity’ - "other purposes beneficial to the community” due to its ill-defined nature as illustrated by the interpretation of its scope by the Australian Taxation Office’s (ATO) Charity Pack
. 

Additionally, there is a need for a broadening of the current classification structure to bring it into line with modern thinking. A revised and up to date classification structure of charities is likely to include some purposes (particularly in the social welfare field) that are not presently recognised by the courts and tax administrators, and exclude others whose charitable status reflects the priorities and social norms of an earlier era.

Two clear examples that are currently excluded in the current classification structure are employment services and neighbourhood centres. Given the centrality of their role within the Community Welfare Sector, it is vital that they be included in any review of definitions.

Given the major social and economic impacts on TasCOSS and the Community Welfare Sector that TasCOSS represents and the resultant change and breath in core activities, a new classification structure for charitable organisations may therefore, be needed to bring the definition of charity up to date. It is important that a full range of human services (essentially, health, education, social welfare and housing services) are clearly included in any new classification structure in order to bring it into line with contemporary thinking and understanding. For if the definition of charity is out of date or inconsistent, this ultimately affects the fairness and integrity of the rest of the structure. 

Further, self-help organisations are generally excluded, even though they may attain charitable status for their role in assisting disadvantaged people. It is important to note that the self-help approach is a widely accepted therapeutic approach and achieves good outcomes for disadvantaged people. It would be counter productive to deny charitable status to self-help organisations whose purposes are charitable (if the element of exclusivity and mutual support is set aside).

One social welfare purpose that should be included is childcare, which has been disregarded by the ATO, presumably on the basis of its “economic” status. However, it is inconsistent to define aged care as charitable yet exclude childcare services.

The charitable status of a number of human service organisations that engage substantially in public advocacy (for example to improve health services for people suffering from a disease) is uncertain within current definitions. This reflects a misunderstanding of the difference between charitable purposes and the means by which they are achieved, and fails to make the necessary distinction between advocacy as a means to achieve charitable purposes and political activity in general. Charities that engage in advocacy play an important role in policy development and public debate that benefits the groups or communities they serve.

The areas that Community Welfare Sector Organisations commonly engage in thereby contributing to policy development and implementation are:

· Researching and analysing the outcomes of public policies in the areas of health, education and welfare as well as social and economic trends that have a direct bearing on these policies;

· Building Policy Networks within their own sectors to draw on service delivery experience and provide a basis for effective policy development and advocacy;

· Developing policies in these areas for implementation by government or the charitable sector itself;

· Advocating their own policies; and
· Dialogue and partnership with government with regarding to the development and implementation of policy.

Current funding constraints show no sign of being alleviated and we might expect over the coming decade that Tasmanian community welfare sector funding levels will remain stagnant. This could result in constraints being placed upon service delivery, forcing Community Welfare Sector Organisations to develop further innovative solutions and look towards new modes of service delivery in order to meet individual community needs.

Welfare organisations may be forced out of the current situation of providing services predominately on a one-to-one basis and economies of scale may lead organisations to diversify and broaden services and their delivery. Consequently, the definition of ‘charitable organisation’ must remain broad to capture the widening range of human services but also provide for flexibility for future service provision by Community Welfare Sector services.

Recommendations

1. Consult with the Community Welfare Sector and State Governments to broaden the definition of charities to include the provision of all human services to contemporarily align the classification structure. The resultant classification structure should then be used to guide the courts and the ATO in their judgements and decisions with regard to the charitable status of organisations.

2. Review the contemporary relevance of other purposes that have been accepted as charitable in the past, including the promotion of industry, defence and public works.

3. Include childcare in the charity definition to provide for consistency.

4. Draw a distinction between organisations using self-help methods to address poverty and disadvantage, and mutual organisations generally.

5. Clarify advocacy activities for charitable purposes and political advocacy activity in general.

PUBLIC BENEVOLENT INSTITUTION

This was a status conferred to provide for generous tax treatment to charities that work with disadvantaged people.

Public Benevolent Institutions or PBIs

· PBI status attracts tax deductions for donations, and Fringe Benefits Tax concessions. Practically all PBIs are also charities, but only a minority of charities are PBIs. This is because PBI status is more narrowly defined.

PBI status has, over time, become outdated, arbitrary in its application and too narrowly defined. 

The narrowing of the PBI definition to only include those who provide direct services to disadvantaged people has created a plethora of problems not withstanding the definition being out of step with contemporary modes of service delivery and development. The most obvious problem is potentially excluding organisations that achieve substantial improvements in the circumstances of disadvantaged people through policy development, advocacy, service coordination and support. 

The ever-increasing complexity of needs of Tasmanians living on low incomes leads to the realisation that solutions cannot be found by the Community Welfare Sector alone. This necessitates TasCOSS being the conduit between government, non-government, community and business sectors. One of the core activities is the provision of information, which can be shown to directly influence policy development and implementation.

Over the past decade TasCOSS has gone beyond simply being an advocate for Tasmanians living in poverty. TasCOSS now conducts high level consultation with the Sector and its constituents, provides information and research, mediation and policy development in order to assist in the development of solutions for the economic and social issues facing Tasmania.

Conceivably, the next decade in line with the projected changes to the Community Welfare Sector will mean a change in the role of TasCOSS. Current discussions around community business partnerships and the increasing prominence and need for community development coupled with rising needs of individuals in poverty may mean a re-thinking in the way services are delivered.

However, the distinction between PBI and Charitable Organisation is unclear, there is no clear linkage between the two and due to the narrow definition of PBI’s it has become stagnant and subject to political favour. This creates a serious inconsistency in the taxation law. 

Choice and diversity of service provider remains critical for individuals and communities. The inclusion and protection of religious institutions within the definition of ‘charitable organisation’ and PBI could be indirectly seen to discriminate against small organisations providing services not strictly viewed within the legal definitions. 

Welfare organisations, by their nature, undertake core activities towards people who are disadvantaged and therefore, a possible definition of PBIs should be ‘a charitable organisation whose dominant purpose is to assist disadvantaged people’. Disadvantage should be defined in line with the current definition of PBI, that is, poverty, illness, disability or a need for constant personal care that prevents them from meeting their basic needs or participating in society according to their potential. This clearly distinguishes charitable organisations away from those organisations that are working for the public good more generally. 

Recommendation

1. Develop, in consultation with the charitable sector, a new statutory definition for public benevolent institution and recommend to the Government that this be used in relevant Federal Legislation.

2. Consider the option of defining a public benevolent institution as a “a charitable organisation whose dominant purpose is to assist disadvantaged people”, where the term “disadvantaged people” refers to those who have a disadvantaged (such as poverty, illness, disability or a need for personal care) that prevents them from meeting their basic needs or participating in society according to their potential.

� ACOSS, Australians Living On the Edge 111: A Survey of the Community Services Sector 1 July 2000: Tasmanian Survey Results, 5


� Note that there is another category of charitable organisation called a charitable fund (a body that finances charitable activity as distinct from undertaking it directly).


� Commissioners of Income Tax Vs Pemsel (1891) AC 531


� The vague and ill-defined nature of this last "head of charity is illustrated by the ATO's recent interpretation of its scope in its Charity Pack. It describes "other purposes beneficial to the community" as a grab bag of unrelated purposes (the status of some of which is doubtful in current-day terms), namely public works, disaster relief, culture, research, promotion of industry, defence, protection of animals, environmental protection, moral improvement, and assistance for indigenous people.


� Inquiry into the definitions of charities and related organisations: “Issues Paper”, November 2000 (see � HYPERLINK "http://www.cdi.gov.au" ��www.cdi.gov.au�) 
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