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EXECUTIVE SUMMARY

The Adult & Community Education Council of NSW considers the work of its member providers of adult education to be a fundamental charitable activity in that it addresses the fundamental human right to lifelong learning and the special right of disadvantaged people to improve their life circumstances through education.

The current arrangements for charities throughout Australia are confusing and worthy of considerable reform. The goal of such reform should be to enable genuine charitable organisations not to impede them. The distinction between commercial and non-commercial activities is fruitless. Most charities are trying to expand their revenue base to further their charitable purpose.

The real effort should be made in the area of monitoring and enabling charitable activity . No one ought to be afraid of accountability – indeed most charities would now operate to the highest standards of accountability. Nevertheless some do not . It should be a feature of annual audit and reporting to verify that the activities of the charity have been in accordance with its charter and revenue raised applied for charitable purposes. Such an annual report should be forwarded to a newly created Australian Charities Commission whose purposes are outlined previously.

We commend the Federal Government for launching this Inquiry into the definition of Charities and Related Organisations and trust that this submission has been of value.

BACKGROUND:

The Adult & Community Education Council of NSW is the Peak Body representing the interests of community owned providers of adult education in NSW. There are seventy six such providers spread throughout NSW. The majority (50) are small rural adult education associations which provide a vital link in the recreational & vocational education of rural NSW. The remainder are medium to large providers who typically are community colleges or workers educational associations. The three largest are based in metropolitan Sydney with over 25,000 students each doing a wide variety of short courses. In 1999 there were 339,853 enrolments in NSW with 5,555,713 student contact hours. This is an average of 16 hours per enrolment and reflects the significant contribution particularly in vocational education which the sector makes.  

Each member of the Peak Body is an income tax exempt charity . Most are incorporated under the associations Incorporation Act (NSW) . The other members are companies limited by guarantee. All have constitutions which prohibit the distribution of funds or property to members and which stipulate wind- up clauses indicating the distribution of assets to another charity of similar aims & objectives. In these ways adult & community education providers are truly not-for-profit and operating for charitable purposes insofar as education is seen as a charitable .

There are of course private for profit providers of education throughout Australia. The delivery of education may not be intrinsically charitable. It is the nature of the organisation delivering the education which then determines whether or not the education

is charitable. This is manifest in lower fees and equity programs to enable disadvantaged

people to access adult education opportunities particularly in vocational education. The

adult & community Education (ACE) sector has traditionally been seen as “second chance education” enabling people to develop the confidence & the pathways to re-enter

formal education at the tertiary & secondary levels. Our members receive significant grants from the NSW Board of Adult & Community Education and other Government Departments to deliver adult education and other supported employment programs. These grants subsidise any fees attached to programs to enable equity to be achieved throughout the association.

1. What are some of the major social & economic factors affecting the attributes. Purpose & behaviour of your organisation and what are the implications of how your organisation is or should be defined?

The major issue affecting our members in recent years has been the popular idea of

economic rationalism and its associated managerialism. This has placed extraordinary

demands on most of our small providers . A whole new language has had to be learnt in

business management, quality assurance and corporate governance. Our members are

consequently having to behave like small to medium sized businesses but without the

profit motive . Our members have to account to their communities for their social outcomes if not their monetary return on investment. Accountability has increased

markedly and with this has been the need to recruit managers who can achieve strategic

plans within budgets. This is placing pressure on small providers to amalgamate and

possibly distance themselves from their local communities. Management committees of

local communities are becoming Boards of Governance responsibly for larger areas.

With this frequently comes a loss of volunteer contribution and even the possibility of

paid Directors. Nevertheless despite the pressures and changing shape of this sector the

primary altruistic purpose of extending educational opportunities to the masses remains a

guiding force in this charitable movement. Education can change lives and remains a

fundamental human right.

2. What do you think will be some of the major influences on the environment

in the coming decade and what might this mean for how your organisation is

defined?

The most significant push from government will be for our members to expand their

revenue base from non-government sources. This includes fund raising and seeking

contracts to deliver commercial outcomes. Simply put the latter means engaging in

profitable activities to continue to subsidise our primary activity of adult education. This

consequently means competing in the marketplace with government owned enterprises

such as TAFE and private for profit enterprises such as private business colleges and

other registered training organisations. Whilst the for- profit colleges complain that they

are not competing on a level playing field with educational charities, the fact remains that

surpluses generated from favourable contracts are re-directed to subsidise programs for

disadvantaged people and to keep the level of fees down to allow universal access to

short course opportunities. Our members will continue to operate for charitable purposes

although they may have to engage in some profitable activities in order to survive and to

continue to provide adult education to all.

The next most significant issue will be ever increasing compliance costs. With the

privatisation of many government services has come the increased regulation of non-government activity. Add to this the far reaching effects of the Federal governments Tax

Reform process and you have an enormous burden placed on small community based

agencies throughout Australia.

3. How have your organisation’s attributes , purpose & behaviour changed

over recent years and has this involved any change in how your organisation

has been or should be defined for various purposes?

To expand their revenue base members have entered favourable contracts with

government and the private sector to deliver vocational education accredited training.

Again whilst our members are competing with for profit registered training organisations

the purposes is not to produce profit for personal gain but to produce surpluses in order to

subsidise low cost adult education. The purpose is the key. Hence we do not believe that

our organisations should be re-defined as a result. We have always been and always will

be operating with charitable intent.

4. What are the key characteristics of the current social and economic

environment for the sector as a whole and what significance do these

characteristics have on how various parts of the sector are or should be

defined?

See responses to Q1 & Q2

5. Do these factors impact differently with different definitional consequences

on various parts of the sector?

These factors do impact more on the small community based organisation. Increasingly

they are unable to cope with the demands placed on them resulting in higher staff

turnover and increasing resignations from volunteer management committees. The larger

providers have the requisite economic size to cope with the rapidly changing environment

and its increasing knowledge & compliance requirements. Nevertheless irrespective of

size the charitable intent & declared purpose of all our members remains.

6. Are there factors which impact differently on for–profit organisations

delivering similar services to not-for–profit organisations ?

Yes we believe that on particular projects there may be an economic advantage to our

members in competing for the same contract. This arises simply because our core

business overheads are frequently subsidised by Government grant or fund raising.

Nevertheless this would not be true of all projects particularly when infrastructure

investment is required for a new business area. The question remains as to who has the

competitive advantage on which project. It is clear in practice that on certain contracts

private providers are better equipped physically and intellectually than our members.

None of our members has the luxury of a capital investment program at best it is capital

replacement program retiring old equipment with new. Some of our competitive

advantage simply accrues with the acquired knowledge & experience in our various fields

of endeavour. Any subsidy from Government exists for the achievement of our primary

charitable purpose not for any competitive advantage with the private sector. In the

privatisation of government services frequently government designates that the service

must be delivered by a not-for-profit community based agency. Clearly there are

structural barriers to private providers that arise from Government policy not our

members practices.

7. Should definitions be based on the purpose of the activities carried out by the

organisation or on the nature of the activity?

From our previous comments it would be obvious that we would argue that definitions

should be based on the purpose of the activities. The nature of activity is constantly

reviewed internally to ensure that the core business activities are clearly a direct

expression of the objects of our members. Indeed within our association there is

considerable debate about providing community services other than education. The three largest providers are exclusively adult education whereas many of the rural providers have had to diversify to remain financially viable. In each case this has been a strategic decision of their Board of management with a goal of preserving their subsidised low cost adult education activities.

8. Should account be taken of multiple purposes or is it appropriate to rely on

the sole or dominant purpose of an organisation in order to define it?

We argue that the sole or dominant purpose of the organisation defines it provided that

other purposes are complementary or are subsidising the achievement of the dominant

purpose. In this sense other purposes have a utility to achieve the dominant purpose.

9. For organisations such as religious organisations that perform a wide

spectrum of activities is it appropriate to define the various activities?

So long as the members/owners of any organisation do not benefit materially from the

activities of that organisation and the proceeds from activities are used for charitable

purposes – then it follows that the dominant purpose should continue to define the

charitable status of the organisation.

10. Is it appropriate to distinguish between commercial and non-commercial

activities undertaken by charities and related organisations?

No – the primary task is to ensure that members/owners do not materially benefit and that

proceeds from any activity are directed to the primary charitable purposes of the organisation .

11. Is there an expectation that charities and related organisations will

undertake commercial activities to perform their core purpose effectively?

How should those activities be defined and should they have a role in

determining the definition of the organisation?

There is not an expectation – however it is becoming a necessity to undertake favourable

contracts in order to generate revenue for core purposes. It is unnecessary to define these

activities and hence they should not have a role in defining an organisation. Nevertheless

there is a need to prove at audit perhaps that revenue generated has been directed to the

core purpose and that members have not materially benefited.

12. Is your organisation defined as a charity , PBI, religious organisation or

community service not for profit organisation for the purposes of any law or

administrative practice?

Yes our association and our member providers of adult education are Income Tax

Exempt Charities . Few are registered under NSW legislation as few conduct fund raising

exercises. None are Public Benevolent Institutions. All are considered to be community

based not for profits by the NSW Board of Adult & Community Education.

13. Is your organisation defined differently by different agencies or

jurisdictions?

Not significantly

14. Does the current definition of your organisation impose any constraints on

the ability of the organisation to deliver services?

Yes – the advantages that a PBI has in exemptions from FBT up to a certain limit creates

a disadvantage for our members in being able to recruit managers . PBI s are able to offer

comparatively higher salary packages for equivalent work approximating those offered

in the commercial employment. The limited exemption from fringe benefits tax should be

extended to all charities involved in addressing social or economic disadvantage. The

practical distinctions between those addressing poverty and those addressing other areas

of disadvantage are negligible.

15. Does the current definition of your organisation impose any constraints on

your ability to adjust your attributes, purposes and behaviour to respond to

changing demands?

Yes – if we had the same tax advantages as a PBI we would apply the savings to

extending our programs to more disadvantaged people enabling many to move off

welfare benefits and into employment.

16. Do current definitions allow regard to be taken of the social and economic

environment your organisation operates in?

Current definitions do not preclude our members from entering into favourable contracts

in order to subsidise core purposes..

17. Do the terms charity , religious organisation and community service not-for-profit organisation continue to have relevance in the current social and

economic environment?

Yes in so far as they distinguish between types of organisation – particularly the test of

members not benefiting materially- this may be hard to establish for religious

organisations & some community service not-for –profits exist for the material benefits

of their members ans as such ought to be separately distinguished . Self-help groups for

which there is no material advantage ought to be considered as charities.

18. Do the four purposes of charity in common law continue to have relevance ?

Yes but only in so far as they identify the primary arenas for charitable activity . They do

not really define charitable activity. We look to the Charities Commission of England &

Wales for a better definitional approach.

The Charities Commission of England and Wales, drawing from common law, defines a charity

as an organisation that:

(a) has aims that are, and continue to be, recognised by law as exclusively charitable ie:

(i) directed to the provision of something of clear benefit to others in society;

(ii) not concerned with benefiting individuals in a way which outweighs any

benefit to the public;

(iii) directed to things that overall are not harmful to humankind;

(iv) certain and lawful; and

(v) not for the pursuit of party or other political aims.

(b) is independent;

(c) is able to show that any personal, professional or commercial advantage, is and will

continue to be incidental to carrying out its charitable aims; and

(d) does not impose conditions on access or membership that in practice restricts the

availability of facilities in a way that results in the organisation as a whole not benefiting

the public. ( Source : Senator John Woodley)

This is a far better definition than the outdated four Heads of Charity. In relation to adult

education such a definition would easily distinguish between private for profits colleges

and our charitable member organisations.

19. Is the Concept of PBI of continued relevance?

Yes – since some charitable organisations do not address disadvantage in society and as

such should not attract certain tax concessions apart from exemption from Income Tax.

The term PBI should be extended to include any charity addressing disadvantage in our

society.

20. Is there a place for distinguishing direct assistance from other forms of

assistance?

No – so long as the assistance is directed to social or economic disadvantage.

21. Should the definitions of charitable religious and community service not-for-profit organisations be left to the courts or enacted in legislation? What are

the disadvantages and advantage of different approaches?

We would prefer to see the establishment of an Australian Charities Commission similar

to the UK charities commission. This would remove the problem of definition from the

Australian Tax Office who have always (it seems) been ill equipped to deal consistently

& fairly with the Charitable sector. The UK Charities Commission was designed as an

independent institution with responsibility for:

(a) the registration of charities - applying the above definition in the determination of

whether an organisation's objectives conform to the definition of a charity;

(b) the facilitation of interaction between charities and the general public;

(c) giving charity trustees support and advice in general and, in particular cases, giving

constitutional advice;

(d) promoting high standards of administration;

(e) dealing with cases of abuse and mismanagement; and

(f) supporting the charities sector as a whole.( Source : Senator John Woodley)

22. What do you regard as the framework and key criteria that could form the

basis for the classification of charitable , religious, or community service not

for profit organisation ?

The work done by Senator John Woodley is very useful here in directing Australian

attention to the work of the UK Charities Commission. We strongly support such an

approach in general terms.

23. Do you have a preferred definition of charitable, religious or community

service not for profit organisation and if you believe relevant PBI ?

No

24. Would it be desirable to split out different types of activities into separate

entities for definitional purposes? What would be the implications of such an

approach for your organisation?

No it would not be desirable to split out different types of activities into separate entities.

This creates an additional administrative burden and further drains money from charitable

purposes. Most charities utilise some form of cost centre accounting to track particular

activities. This can be examined at annual audit if required by any overseeing authority.

25. Is there anything else you consider to be relevant in developing options for

new definitions?

The simpler, the better –

let’s use this opportunity to simplify current arrangements and remove the ATO

from all definitional work in relation to charities to be replaced by a Charities

Commission.

Charities do not need any additional costs especially administrative costs.

The distinction between charities addressing social & economic disadvantage and

those that address other social goals should be made. Having done so , all such

charities addressing disadvantage should enjoy the same tax concessions.

All charities should have an accountability test at annual audit that they satisfy the

conditions of no material advantage to members and that revenue from favourable

contracts is distributed to core charitable purpose activities.

Conclusion

The Adult & Community Education Council of NSW considers the work of its member providers of adult education to be a fundamental charitable activity in that it addresses the fundamental human right to lifelong learning and the special right of disadvantaged people to improve their life circumstances through education.

The current arrangements for charities throughout Australia are confusing and worthy of considerable reform. The goal of such reform should be to enable genuine charitable organisations not to impede them. The distinction between commercial and non-commercial activities is fruitless. Most charities are trying to expand their revenue base to further their charitable purpose.

The real effort should be made in the area of monitoring and enabling charitable activity . No one ought to be afraid of accountability – indeed most charities would now operate to the highest standards of accountability. Nevertheless some do not . It should be a feature of annual audit and reporting to verify that the activities of the charity have been in accordance with its charter and revenue raised applied for charitable purposes. Such an annual report should be forwarded to a newly created Australian Charities Commission whose purposes are outlined previously.

We commend the Federal Government for launching this Inquiry into the definition

of Charities and Related Organisations and trust that this submission has been of

value.
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