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For all creatures great and small.

The Hon Ian Sheppard AO QC            

Chairman

Inquiry into the Definition of 

Charities and Related Organisations
C/- The Treasury
Parkes Place
PARKES   ACT   2600

email: submissions@cdi.gov.au

12 February, 2001
Dear Chairman,

RSPCA Australia’s Submission to the Inquiry
EXECUTIVE SUMMARY
The first Society for the Prevention of Cruelty to Animals in Australia was formed in Victoria in 1871, shortly followed by Societies in the other Australian colonies.  There are now RSPCA societies in every Australian state and territory.  The first meeting of the national body, RSPCA Australia, was held in 1981.

The RSPCA is the peak animal welfare organisation in Australia.  It provides a continuous service to animals as well as providing animal welfare education to the Australian public.  It is the only national non-profit organisation that gives shelter, protection and treatment to animals in need.  In addition to its paid staff, the RSPCA relies on a substantial network of volunteers.

The Australian public considers the RSPCA to be a ‘charity’ in the normal sense of the word.  That is, an organisation set up to help those in need or for the common good.  The RSPCA is part of Australia.  Australians consider it as theirs.  The services of the RSPCA are required and demanded by Australians and, as rule, are provided at no cost to them.

The position of the RSPCA in Australia provides a unique insight into the difficulties faced by a not-for-profit organisation that are specifically caused by definitional problems surrounding the term ‘public benevolent institution’.  It also highlights the need for any definition of ‘charity’, in a modern context, to be broad and flexible enough to recognise both direct and indirect benefits to the community.

Whilst the RSPCA has come within the legal definition of ‘charity’ it has been held by the Queensland Court of Appeal not to be a ‘public benevolent institution’.  This has created substantial and unnecessary hardship for the RSPCA.  Public benevolence in the relevant sense applies at present only to human beneficiaries and an organisation for the relief of suffering animals is not considered to be a ‘public benevolent institution’.  Whilst the RSPCA does provide relief for sickness, suffering, distress, misfortune and destitution, its assistance is regarded by the Courts as being to animals and not human beings.  Such a view, however, ignores the fact that animals depend on humans for welfare.  Such a view also ignores the direct benefits to society and individuals derived from assisting animals.  One clear example is where a mother and her children have to take refuge from the matrimonial home because of a violent spouse and the RSPCA provides shelter to the family pet.  This example is a regular occurrence.

Notwithstanding the limit of the scope of the Inquiry, the RSPCA urges the Committee to recognise that its examination, although limited to definitional issues, will ultimately and directly impact on taxation issues.  The main difficulty for the RSPCA as a result of judicial interpretation of the term ‘public benevolent institution’ is that this term is the normal criterion by which tax exemption or concessions are granted.  These include Fringe Benefits Tax (‘FBT’), Payroll Tax – several states have exempted the RSPCA by specific exclusion after much lobbying – elements of Stamp Duty, Sales Tax (before introduction of the GST), and sundry minor items.  One particularly unusual aspect is that some charitable foundations will only allow distributions to ‘public benevolent institutions’, thereby making the RSPCA ineligible to receive a distribution.  This has its background in the old Probate Duty.

Whilst this Inquiry has been established to provide options to the Commonwealth Government for enhancing the clarity and consistency of the existing definitions within Commonwealth law and administrative practice, Commonwealth legislation that widens the legal definition would eliminate the disadvantages faced by the RSPCA at a State level too. 

It is clear that the concept of public benevolent institution is no longer relevant.  It should be scrapped but all existing PBI benefits should be incorporated into arrangements for those organisations that satisfy the definition of charity. 

Any modern definition of ‘charity’ should recognise both the direct and indirect benefits to the community. The RSPCA’s work does benefit the community.  The RSPCA is a unique organisation in that it works on the direct relationship between humans and their animals.  It has long been said that a community measures its maturity and health by the way its animals are treated.  The RSPCA has an intrinsic role in maintaining and improving the health and status of a community by protecting animals within it.  The charitable work done by the RSPCA should be recognised as being of significant value.  The fact that the RSPCA is not regarded as a ‘public benevolent institution’ highlights a substantial deficiency in that term.

A modern charity, while grateful for government support and recognition, also wants and needs to maintain a level of financial independence.  Modern fundraising activities may result in a charity being unfairly accused of being involved in commercial activities as a new or dominant purpose.  Provided such activities are properly accounted for, do not become the purpose of the organisation and do not affect the organisation’s overall ‘not-for-profit’ nature, then a charity should be able to undertake a variety of fundraising activities without fear of moving outside the definition of ‘charity’. 

The RSPCA has recently taken over some activities that may appear to be commercial in nature, such as the management of local dog pounds.  A more careful examination of those activities discloses, however, that the primary purpose of those activities is to promote the objectives of the organisation rather than running a commercial business for the purpose of generating income.  In the example of managing dog pounds rarely is there a surplus of funds after the cost of running the pound has been deducted.  Indeed, the activity is undertaken firstly to eliminate undesirable practices within pounds, and secondly, to maximise the chances of rehousing dogs not claimed by owners.  In the case of a council pound there is no incentive to re-house, whereas it is an active aim of the RSPCA to give the animal a second chance.  

It may not be easy to separate out a charity’s non-commercial activities from any commercial activities. Extreme caution is needed against being too quick to judge an activity as being a commercial activity.  The RSPCA urges the committee to recognise that such a separation may be inappropriate and difficult to determine.  Another example is veterinary services provided by the RSPCA to the public for a fee for service.  Several RSPCA shelters provide on site and immediate veterinary treatment to animals that have been subjected to abhorrent acts of cruelty or disgraceful neglect.  These veterinarians are not self-employed but are employees of the RSPCA.  The experience they gain from also treating owners’ pets for a fee for service also benefits shelter animals, both by the further experience the veterinarian obtains from treating a greater variety of animals and getting additional practical experience.  It is also a source of on going funding for the RSPCA that is used towards the provision of shelters for stray and lost animals.  This activity should not be distinguished or considered as a commercial activity.  The veterinarians are not being employed for the purpose of building up a fee for service veterinary practice.  In the situation where a member of the public has difficulty in paying the fee, the fee will be reduced or waived.  Other arrangements include deferred payment, instalment payments and pension discount schemes.  Hundreds of thousands of dollars are written off each year by the RSPCA as bad debts. The primary concern is and remains the animal’s welfare.

The RSPCA gives accreditation to certain foods (e.g. eggs) produced using sound animal welfare methods.  Development of accreditation of other food products is expected. This development represents a new way for the RSPCA to exert its influence over the entire food production stages of a particular animal food product.  Whilst accreditation, after allowing for administration costs and inspection, provides a small source of additional revenue for the RSPCA, it is not a commercial activity and remains closely aligned with promoting the RSPCA’s objectives.

The RSPCA believes it is not appropriate to distinguish between commercial and non-commercial activities undertaken by charities provided that certain conditions are met.  Firstly, the income generated is part of the organisation’s self-funding and the organisation continues to conduct itself as ‘not for profit’ with any funding surplus being used by the organisation to advance its overall objectives.  Secondly, the potentially commercial activity is linked to the objectives of the organisation.  Thirdly, in relation to product endorsements, that the organisation endorsed existing products and is simply fundraising from the best deal it can achieve using its negotiating skills and the brand value of the organisation.  The RSPCA has a number of licence agreements for a variety of quality pet products.  Many of these products have a strong animal welfare benefit for those animals whose owners purchase these products.  Through these licences the RSPCA continues to promote animal welfare.  It does not take business away from companies and is not involved in manufacturing any products.  The RSPCA remains non-profit and any funds generated by these licences agreements are used to enable other services (such as shelters, education and Inspectors) to be provided by the RSPCA.  The RSPCA should not be required to distinguish or regard these licence agreements as a commercial activity.  

For the animal welfare part of the charitable, religious and community service not-for-profit organisations sector, the RSPCA believes it would not be desirable to split out different types of activities into separate entities for definitional purposes.  Such a requirement would be difficult to implement and would involve a significant increase in legal, auditing, accounting and other compliance costs.  Such additional costs would adversely impact on the RSPCA’s ability to perform its functions.  

Some private sector operators have claimed that charities have an unfair advantage.  However, a distinction needs to be made where the service at issue is part of social welfare, which includes animal welfare.  The Australian community, through the provision of tax relief, has recognised the special role that charitable organisations such as the RSPCA fulfil.  It is a core ethic of the tax system in Australia that the public purse should not profit from philanthropic endeavours. Such organisations remain not-for-profit and instead, totally re-invest any surplus funds into continuing to promote the organisation’s principle objectives.  Sometimes there is a mistaken belief that the transfer from government of social welfare services previously provided directly by government can only be done efficiently where there is a ‘for profit’ incentive.  It is irrefutable that many charities have provided such services outstandingly well.  

The RSPCA believes that definitions should be primarily based on the purpose of the activities rather than the nature of the activity.  It is common sense and to do otherwise would be to have the tail wagging the dog.   At the most, an examination of the nature of the activity may confirm the particular purpose of the activity and the overall purpose of the organisation.

The RSPCA believes the existing definition of ‘charity’ needs to be elaborated to specifically stipulate animal welfare as a specific purpose.  Given the degree of any uncertainty in the outcome of any legal cases, resolution of the issues cannot and should not be left to the Courts.  There needs to be legislative amendment.  Any legislative solution may in fact need to include  a built in review over a regular period.  
The RSPCA, whilst urging a broad test which considers primarily the true purpose of the activities of an organisation, believes there needs to be sufficient threshold requirements to ensure only bona fide organisations are recognised as charities.  

In modern Australian society any working definition of ‘charity’ must encompass the legitimate and valid of role of charities to also act as pressure groups for social change including pressing for change to government policy and legislation.

Ultimately, the real test from the RSPCA’s perspective as to whether definitional issues are satisfactorily resolved is that, as a matter of law and practice, the RSPCA is treated equally when compared to other charities such as the Salvation Army and the Red Cross.

RSPCA Australia’s detailed response to the matters raised in the Issues Paper is attached below.  If the Committee requires any further information or has any query about this submission please do not hesitate to contact RSPCA Australia’s Government Liaison Officer, Brendan Jacomb, on 02 6282 8300.

Yours sincerely

Dr H J Wirth, AM

President, 

RSPCA Australia
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For all creatures great and small.

RESPONSE TO ISSUES PAPER
The RSPCA in Australia

The RSPCA aims to prevent cruelty to all animals in Australia.  It is the only national, non-profit organisation that gives shelter, protection and treatment to all animals in need.

Established in 1871, the RSPCA has provided continuous service to animals and animal welfare education to the Australian public since then, 130 years ago.  

The Objects of the RSPCA are:

 To prevent cruelty to animals by enforcing the existing laws.

 To procure the passage of such amending or new legislation as is necessary for the protection of animals.

 To sustain an intelligent public opinion regarding animal welfare.

 To take whatsoever steps are necessary to educate the community with regard to the humane treatment of animals.

 To diffuse information about the care, protection and treatment of animals by publishing and circulating literature and conducting lectures, seminars and competitions.

 To conduct, manage, operate or encourage clinics, hospitals, homes or shelters for the care, treatment, maintenance and protection of animals, and to acquire and conduct ambulance and/or other means of relevant animal transport.

The numbers in the highlighted sections refer to the paragraph numbers that immediately precede the questions as set out in the Inquiry’s Issues Paper.

The responses set out below are those of RSPCA Australia.  Its member Societies in the states and territories are separate legal entities that operate independently of RSPCA Australia.  However, they are bound by a common set of policies and position papers.  All member state/territory Societies are represented on RSPCA’s National Council.  In preparing these responses RSPCA Australia has consulted with its member Societies.  

8.  The Committee is seeking input from organisations in the sector to assist in drawing a comprehensive definition of the sector.

The Issues Paper acknowledges that data on the charitable, religious and community service not-for-profit organisations sector (‘the sector’) is an incomplete picture.  Animal welfare can be added to those areas of the sector identified at paragraph 8 as not included in the data.  Whilst the RSPCA is not the only organisation providing animal welfare services in the sector, it is by far the largest provider in Australia and the only animal welfare organisation doing so on a national basis.  Across Australia the RSPCA has the major carriage of enforcing Prevention of Cruelty to Animals (‘POCTA’) legislation.  A review of the total and consolidated statistics from Australian RSPCAs can give some idea of the size of their overall contribution relative to the entire sector.

Using the type of data extracted at page 7 of the Issues Paper as indicative of the type of information the Committee is interested in, RSPCA Australia is able to report that it, together with its member Societies:

· had a total expenditure of approximately $38 million for 1999/2000.

· are all “not-for-profit” organisations.

· have approximately 700 employees.

· Relied upon approximately 6,000 volunteers to help the RSPCA do its community work during 1999/2000.

9.  The Committee invites charities and related organisations to provide information about their organisation, and about the current social and economic environment they operate in, including how that environment is changing.

What are some of the major social and economic factors affecting the ‘attributes, purpose and behaviour’ of your organisation, and what are the implications for how your organisation is or should be defined?

What do you think will be some of the major influences on the environment in the coming decade, and what might this mean for how your organisation is defined?

How have your organisation’s ‘attributes, purpose and behaviour’ changed over recent years, and has this involved any change in how your organisation has been or should be defined for various purposes?

What are the key characteristics of the current social and economic environment for the sector as a whole, and what significance do these characteristics have on how various parts of the sector are or should be defined?

Do these influences impact differently, with different definitional consequences, on various parts of the sector?

Are there factors which impact differently on for-profit organisations delivering similar services to not-for-profit organisations?

Information about the RSPCA, its current social and economic environment it operates in and how that environment is changing?  What are some of the major social and economic factors affecting the ‘attributes, purpose and behaviour’ of the RSPCA, and what are the implications for how it is or should be defined?

In addition to the information provided above, the RSPCA has 40 shelters.  All board member positions are honorary.  Approximately  $1 million is received in annual government grants.  In 1999/2000 the RSPCA had to carry out over 47,000 cruelty investigations and 138, 607 animals were received by RSPCA shelters.

The RSPCA sees its role to prevent cruelty to animals by actively promoting their care and protection.  The RSPCA aims to remain the leading authority in animal care and protection

During the 1990s’ some corporations with branch networks, such as banks, centralised and closed branches down.  Generally, the exact opposite is true for the RSPCA.

More than ever, and for the foreseeable future, there is immense community expectation for the RSPCA to be “out there” by way of shelters and Inspectors.  As a result of increasing demand, the number of shelters increases every year.  This in turn will result in increased pressure for capital works expenditure and related maintenance.  There has been a constant expansion of the number of shelters.  The cost of a new medium size shelter is approximately $2.5 million dollars.  A number of shelters provide veterinary treatment to stray, injured, mistreated or surrendered animals.  Sometimes, if there is spare capacity, veterinary services are provided for a fee to members of the public who bring their pets to the RSPCA for treatment.  Does this fact change the RSPCA in a definitional sense?  The RSPCA believes it should not.  Whilst the activity may ostensibly appear to be identical to a commercially operated veterinary clinic, the RSPCA remains “not for profit” and the objective is improvement in animal welfare.  The veterinarian has been employed to provide treatment to shelter animals and not for the purpose of developing a commercial veterinary practice.  Skill and expertise learnt from handling shelter animals is being used for the care of non-shelter animals and vice versa.  (See further discussion on this issue below.)  RSPCA clinics are also used in some states to train veterinary students in surgery and other skills.  RSPCA clinics are also used to promote responsible pet ownership including dog and cat sterilisation and training. 

Essential in the past, and of continuing pivotal importance to the ongoing success of the RSPCA, is the role of volunteers.  As governments at various levels move away from the direct provision of services, not only will new shelters be important to fill the increased demand for services but also as a focal point for the network of volunteers.  However, with the increased demand in services at head quarter levels, the number of paid staff has increased.  If new paid staff are required to ensure an ongoing level of commitment of care and protection to animals, the RSPCA believes this should not impact on the definition of the organisation.  Paid staff must provide the professional expertise and continuity of service.

The Committee should also note when determining the size of the sector that there is a risk of substantially undervaluing the sector.  This is because many staff could readily obtain higher paid employment outside the RSPCA.  However, for these staff their employment with the RSPCA also represents a genuine concern to prevent cruelty to animals and a commitment to the objectives of the RSPCA.  (This is further discussed below).  No doubt at other charities there are also employees who could obtain higher paid employment elsewhere but choose not to owing to their commitment to the cause.

Government outsourcing and competitive tendering processes, particularly at the local government level, has affected the RSPCA.  In a number of cases, the RSPCA has been involved, through a tendering process, in the taking over and running local pounds pursuant to fee for service contracts.  Whilst the awarding of such contracts reflects the skill and expertise built up by the RSPCA over many years in running its own shelters, this is a new activity being done by the RSPCA which was previously done by local government authorities.  It is acknowledged that this activity could mistakenly be seen as impacting on the definition of the RSPCA as a charity, however, as with the provision of veterinary treatment on a fee for service basis, the RSPCA believes any definition should be flexible enough to allow such activity given the bottom line remains ‘not for profit’ and there is a sufficient connection between the activity and the organisation’s fundamental or principle objectives.  It is also has to be acknowledged and understood that the way these contracts are being fulfilled is very much in accordance with the RSPCA’S principle objectives of promoting animal welfare and not with the aim of generating profits.  (See further detailed discussion below under the heading “Is it appropriate to distinguish between commercial and non-commercial activities undertaken by charities and related organisations?”)  Often pounds have been taken over by the RSPCA following massive public demand and where councils cannot or will not do the job themselves.  Often the RSPCA will run the pounds for a level of funding which is break-even or a deficient level of funding. 
Another challenge for the RSPCA is its pursuit to procure the passage of amending or new legislation as is necessary for the protection of animals is the federal structure of Australia.  Although animal welfare is generally a state/territory matter with limited direct Federal Government responsibility, there is a broad recognition of the desirability for a national approach.  Such a national approach is sought to be achieved by co-operation in several ways including through the Agriculture and Resource Management Council of Australia and New Zealand (‘ARMCANZ’) and the National Consultative Committee on Animal Welfare (‘NCCAW’).  Whilst the RSPCA spends much time and effort in trying to inform ARMCANZ and NCCAW about animal welfare concerns, the current structures tend to encourage maintenance of the status quo unless a state or territory is prepared to ‘go it alone’.

What do you think will be some of the major influences on the environment in the coming decade, and what might this mean for how the RSPCA is defined?  How has the RSPCA‘s attributes, purpose and behaviour’ changed over recent years, and has this involved any change in how your organisation has been or should be defined for various purposes?  What are the key characteristics of the current social and economic environment for the sector as a whole, and what significance do these characteristics have on how various parts of the sector are or should be defined?  Do these influences impact differently, with different definitional consequences, on various parts of the sector?  Are there factors that impact differently on for-profit organisations delivering similar services to not-for-profit organisations?
Over the next decade the change in the nature of fundraising is likely to have a major impact.  Whilst the RSPCA anticipates it will continue to receive funding in the form of bequests and donations, it expects this will ultimately be a lesser proportion of overall donations.    

There has been a substantial increase in the number of charities.  Pursuit amongst charities for the donation dollar has become highly competitive.  The RSPCA anticipates the ongoing development with corporate Australia and will seek a larger amount of funding sourced via substantial and consistent donations.  The RSPCA has noted that the level of bequests and donations can fluctuate considerably from year to year.  The RSPCA believes this development with corporate Australia should not affect the RSPCA as a charity in a definitional sense and the RSPCA must seek new avenues to raise adequate funds to provide its animal care and protection services demanded by the community.

Whilst pressing for legislative improvements has always been a role of the RSPCA, changes in the way that function has to be performed in a modern society has meant that the RSPCA’s attributes and behaviour, as they relate to that activity, have also had to change.  The RSPCA considers itself as apolitical, however, where a government refuses to make any improvement on a particular animal welfare issue despite massive public opinion, the RSPCA is often left with no choice but to publicly voice its concerns about the particular government’s failure to address the issue.  This activity should not have a definitional impact.  This issue is further discussed at the end of this submission.

Broader economic reform including deregulation of various industries such as the dairy industry continues to be a major influence on the work of the RSPCA.  The removal of regulations and the move to industry based self regulation without enforceable codes of practice is a disturbing trend for the RSPCA which feels both an impact in dealing with the practical consequences of such deregulation (i.e. the mistreatment of animals) and the need for greater lobbying to prevent the unravelling of many decades work to improve animal welfare.

The RSPCA receives fees for endorsing animal related products.  The amount of fees received from endorsement agreements is also expected to grow over the next decade.  The RSPCA also expects that schemes where the RSPCA accredits certain foods (e.g. pork) as having been produced in accordance with RSPCA standards relating to animal welfare will also grow over the next decade.  This includes existing schemes such the barn laid egg accreditation scheme.  Other schemes are expected to develop for other industries such as the pig industry.  This development represents a new way for the RSPCA to exert its influence over the entire food production stages of a particular animal food product.  Whilst it also provides an additional supply of revenue for the RSPCA does not believe accreditation is outside the RSPCA’s stated objectives.  Accreditation does promote RSPCA policies for humane production systems and therefore should not have a negative impact on the RSPCA in a definitional sense.  There is also an increase in costs for the RSPCA in accreditation by the development of standards and the maintenance of those standards by employing inspectors.  Ultimately, accreditation is expected to be revenue neutral.  

The world, through modern telecommunications has become significantly smaller.  For the RSPCA this has meant that it will also be involved with international issues.  Whilst this has meant a broadening of RSPCA’s activities, it has not really had an effect in a definitional sense. 

There has also been an increase in the RSPCA’s educational role.  This includes direct involvement with the educational system through schools and developing education modules.  There is also a broader community educational role.  Much of this educational role is directed towards responsible pet ownership and animal management (e.g. importance of having pets de-sexed, the annual message that pets are for life not just for Christmas).  The RSPCA believes this broadening educational role assists with any definitional issues in relation to “charity”.

15  Should definitions be based on the purpose of the activities carried out by the organisation only, or on the nature of the activity?

Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?

What methodology is appropriate to determine when a purpose is secondary?

For organisations, such as religious organisations, that perform a wide spectrum of activities, is it appropriate to define the various activities differently?

Is it appropriate to distinguish between commercial and non-commercial activities undertaken by charities and related organisations?

Is there an expectation that charities and related organisations will undertake commercial activities in order to perform their core purpose effectively?  How should these activities be defined and should they have a role in determining the definition of the organisation?

Introductory Overview

Under the Heading “Scope of the Inquiry” it is stated that, inter alia, 

“The Inquiry is limited to a consideration of the definitions that are used in legislative and administrative practice. The terms of reference do not require the Committee to examine or provide options for the appropriate legislative and administrative treatment of charities and related organisations. It follows that the Inquiry is not seeking submissions, and will not be providing comment, on issues related to the taxation or other legislative and administrative treatment of charitable, religious or community service not-for-profit organisations.”

The Committee, however, should not ignore the fact that the resolution of definitional issues can ultimately affect the legislative and administrative treatment of charities.  The difficulties faced by a charity may be as a result of how it is taxed because it does not fall within a particular definition such as a PBI.  The Inquiry specifically raises the issue of established definitions and how the common law has been applied. Starting with the 1601 Statute of Elizabeth, virtually all the consideration by the courts of these definitional issues, such as what is a charity and what is a PBI, have ultimately been about how that entity will be taxed or, perhaps even more importantly, not taxed.  The Inquiry states it is limited to a consideration of the definitions that are used in legislative and administrative practice (the Inquiry’s emphasis).  Most of such use relates to taxation issues, and not some broader or general category of “general legislative and administrative practice”.  Whilst the Committee might not be making comment on whether entity X should be exempt from a certain tax or that entities of category type Y should not have a tax exemption, most charities and related organisations would be anxious to ensure that any options developed by the Inquiry “…for enhancing the clarity and consistency of existing definitions in Commonwealth law and administrative practice…”do not leave their organisation at risk of being in a less favourable position when those options by the Committee  “…lead to legislative and administrative frameworks at the Commonwealth level that are appropriate for, and adapted to, the social and economic environment of Australia.” 

Furthermore, the reality that the application of these definitions in the context of taxation laws presents an inherent tension whenever the demand is that definitions be broad ranged and flexible.  Taxation law, by its very nature, often ultimately requires a high degree of specificity and proscription.  

The RSPCA urges the Committee to recognise the reality that its Inquiry, although limited to definitional issues, will ultimately and directly impact on those taxation issues.  The fact that virtually all the case law relevant to the definitional issues of charities are tax cases is a constant reminder of this reality. 

Should definitions be based on the purposes of the activities carried out by the organisation only, or on the nature of the activity?

In relation to the RSPCA, a Queensland Supreme Court judge said eight years ago that the RSPCA “…is in my view very well known.  Bodies with similar names have existed for well over a century…. Indeed, I would suggest that if one were to ask the average layman – Is the RSPCA a charity? the answer would be invariably 'Yes'.”
  A famous High Court judge many decades earlier suggested, in the context of determining whether an entity was a PBI that “In such matters one must often be guided to a great degree by one’s own experience in the use of terms.” 

Whilst admittedly such simple and subjective tests would never suffice, this is not to say that there is not scope for a strong element of common sense to be incorporated into any appropriate definition.

Presumably what is meant by “the purpose of the activities” as referred to by the Inquiry, is the object, reason or thing intended by the activities.  Presumably the Inquiry’s reference to “nature of the activity” refers to an activity’s essential qualities.  

The RSPCA believes that definitions should be primarily based on the purpose of the activities rather than the nature of the activity.  It is common sense and to do otherwise would be to have the tail wagging the dog.   At the most, an examination of the nature of the activity may confirm the particular purpose of the activity and the overall purpose of the organisation.

One of the activities of the RSPCA is to provide animal shelters.  The nature of the activity is the provision of facilities that shelter animals, however, the nature of the activity alone does not convey the information to properly assess the purpose of the individual activity or how it fits into overall objectives of the RSPCA.  The object of the shelters is to accept lost, homeless or surrendered animals.  The purpose of shelters is to improve animal welfare, prevent cruelty to animals, return pets to owners and find new homes for other animals as is consistent with the RSPCA’s objectives.  The purpose of the activity rather the nature of the activity is the far more important and truly determinative consideration.

A similar analysis could be made of the RSPCA Inspectorate.  The determinative factor should be the purpose of the provision of inspectors even though, in a definitional consideration, an examination of the nature of the activity will confirm the consistency with the individual activity’s purpose and how it is part of an organisation’s overall charitable purpose.   

The problem of a ‘nature’ focussed definition is best illustrated by an activity that appears to be commercial in nature.  The RSPCA accredits a number of egg producers who use the ‘barn house’ method of egg production.  The RSPCA receives a small royalty on these sales.  However, to properly define and understand this activity you must examine the purpose, not just the nature of this activity.  The purpose is to have eggs laid with the hen having its animal welfare needs met rather than being confined in a battery of cages that provides less space than the size of an A4 piece of paper per hen and does not provide a nest, perch or dust bath.  Money raised from the accreditation agreements is used to pay RSPCA egg inspectors to examine egg producers’ farms to ensure compliance with egg accreditation standards.  Money from the egg accreditation agreements is also used in the ongoing campaign urging a phasing out of battery cages.  As with the RSPCA shelters and Inspectors, the purpose of the activity is to improve animal welfare and prevent cruelty to animals.

The RSPCA also has a number of licence agreements for a variety of quality pet products.  Many of these products have a strong animal welfare benefit for those animals whose owners purchase them.  An examination of the ‘purpose’ rather than the examination will yield a similar result as the egg accreditation scheme.  Through these licences the RSPCA continues to promote animal welfare.  It does not take business away from companies and is not involved in manufacturing any products.  The RSPCA remains ‘not for profit’ and any funds generated by these licences agreements are used to enable other services (such as shelters, education and Inspectors) to be provided by the RSPCA.  

Should account be taken of multiple purposes, or is it appropriate to rely on the sole or dominant purpose of an organisation in order to define it?  What methodology is appropriate to determine when a purpose is secondary?  Is it appropriate to define the various activities differently?

The RSPCA believes a dominant purpose approach is preferable.  It is the approach that is most consistent with a common sense approach.  Although a dominant purpose test will result in greater areas of ‘grey’ where judgement is required, a sole purpose test has the potential to be too rigidly applied and unfairly excluding what should be included. 

Many and varied purposes of an organisation could take an organisation outside the definition of  ‘charity’, but under a ‘dominant’ purpose test this could be properly assessed.

The methodology appropriate for determining when a purpose is secondary would be to compare such a purpose with the organisation’s overall, fundamental principles and objectives including reference to any mission and vision statements.  To be secondary, the purpose of the activity requires a very extended and extremely tenuous line of rationale to link it back to the organisations’ primary objectives.  The RSPCA urges caution against any test that might too readily relegate a purpose to being ‘secondary’.  The fact that a charitable organisation is now involved in an activity or operation it hitherto has not previously been involved may be a reflection of changes in modern society or the result of a change in government policy rather than because such an organisation is now doing something which is ‘secondary’.   

Even where an organisation’s activities differ greatly, such activities should still be able to be considered, examined and ultimately defined by reference back to the organisation’s fundamental objectives.  It would not be appropriate and should not be necessary to define various activities differently where a broad and truly purpose-based definition is being used.  The RSPCA’s objectives (as set out at the commencement of this submission) remain fundamental to its purpose after 130 years in Australia and 177 years in the United Kingdom.

Is it appropriate to distinguish between commercial and non-commercial activities undertaken by charities and related organisations?

This firstly assumes such a distinction can be readily made.  Often the distinction cannot be readily made.  Secondly, do we consider a commercial activity as being commercial if the service or goods are being provided at below market rates?  What if non-commercial considerations are being applied in the operation of the activity?

The RSPCA believes such separation is not appropriate nor is it required provided that certain conditions are met.  Firstly, the income generated is part of the organisation’s self-funding and the organisation continues to conduct itself as ‘not for profit’ with any funding surplus being used by the organisation to advance its overall objectives.  Secondly, the potentially commercial activity is linked to the objectives of the organisation.  Thirdly, in relation to product endorsements, that the organisation endorsed existing products and is simply fundraising from the best deal it can achieve using its negotiating skills and the brand value of the organisation.  

To date, animal welfare organisations and local government authorities have run animal shelters.  In some states the RSPCA has been involved in taking over and running local council pounds pursuant to a fee for service contract.  In managing these pounds the RSPCA has extended its approach to its shelters, and therefore, extended the RSPCA’s principle objectives to the running of those pounds.  The RSPCA is not trying to make a profit.  If the only concern was to make a profit in running these pounds and satisfying the minimal statutory requirements, then animals ending up at a pound would be destroyed immediately the statutory time limit for holding the animal had passed.  The RSPCA does not do this.  This in turn fundamentally affects whether this activity can and should be distinguished as a commercial activity.   In running these pounds the RSPCA will usually extend substantially the statutory holding period (e.g. instead of holding an animal for 8 days the animal for will be held for say, 21 days) in the hope that the animal might be reunited with their owner.  If this does not happen, then the animal will be evaluated and, if suitable, placed into the RSPCA’s animal adoption scheme with every possible endeavour being made to find that animal a new home.  Whilst still at the pound, other services to attending to the animal’s welfare needs will be arranged.  For instance, arrangements might be made to arrange for RSPCA volunteers to walk and socialise the dogs.  The animals are treated with dignity and affection by the staff and volunteers of the RSPCA.  The animals are wormed and vaccinated.  Whilst no profit is made, the key concern remains to rehouse these animals. 

Now a for profit private sector company that has never been involved in provision and management of animal shelters, say Company X Pty Ltd, would take a different approach.  Looking to achieve a reduction in costs it might reduce the food allowance per animal, it might provide less holding space per animal and would not vaccinate, treat, de-sex or microchip the animal.  It might find it more economical to have three animals per holding pen instead of one.  That in turn will save on cleaning costs.  Why would or should Company X be concerned about the animal’s life after the statutory period has expired? Other cost savings may involve immediate euthanasia as soon as the statutory period has expired and in response for more holding space required for recently received animals.  Then Company X may examine the contract and believes the fees being paid to the RSPCA to run these pounds are too little.  How can any one make any money out of those kinds of fees?  Then Company X remembers the RSPCA is a ‘charity’, not for profit, and has preferable tax treatment.  Is Company X entitled to complain that this is unfair?  

Some private sector operators may claim that charities have an unfair advantage.  However, a distinction needs to be made where the service at issue is part of social welfare, which includes animal welfare.  Australians, through their governments by providing tax relief, have recognised the special role that organisations, such as the RSPCA.  It is a core ethic of the tax system in Australia that the public purse should not profit from philanthropic endeavours. Such organisations remain not-for-profit and instead, totally re-invest any surplus funds into continuing to promote the organisation’s principle objectives.  Sometimes there is a mistaken belief that the transfer from government of social welfare services previously provided directly by government can only be done efficiently where there is a ‘for profit’ incentive.  It is irrefutable that many charities have provided such services outstandingly well.

Several RSPCA shelters provide on site and immediate veterinary treatment to animals that have been subjected to abhorrent acts of cruelty or disgraceful neglect.  The veterinarian will also conduct a physical examination and health checks of stray or surrendered animals delivered to the shelter.  Some RSPCA shelters of sufficient size may also run a fee for service veterinary practice.  However, those veterinarians are not self-employed but employees of the RSPCA.  The experience they gain from also treating owners’ pets for a fee for service also benefits shelter animals, both by the further experience the veterinarian obtains from treating a greater variety of animals and getting additional practical experience.  It is also a source of on going funding of the RSPCA that is used towards the provision of shelters for stray and lost animals.  This is directly relevant to the overall objectives of the RSPCA.  It would satisfy a purpose based test and would be considered a primary, not a secondary, activity.  The RSPCA submits this activity should not be distinguished or considered as a commercial activity.  The veterinarians are not being employed for the purpose of building up a fee for service veterinary practice.  In the situation where a member of the public has difficulty in paying the fee, the fee will be reduced or waived.  Other arrangements include deferred payment, instalment payments and pension discount schemes.  Hundreds of thousands of dollars are written off each year by the RSPCA as bad debts. The primary concern is and remains the animal’s welfare.  The huge cost of running a major shelter includes the necessary employment of veterinarians.  It is essential to also provide services to needy & socially dependent people.  This is done on a large scale and this the RSPCA must also provide (by public demand) a fee for service based on general practice fees to assist and offset costs.    

This example highlights the fact that what might appear to be a commercial activity is in reality not a commercial activity.  

Finally, modern fundraising techniques can sometimes give a false appearance of an organisation being involved in a commercial activity.  For instance, a charity might enter an arrangement with a credit card issuer to issue cards associated with the charity.  The merchant fee generated by a purchase is shared between the credit card issuer and the charity.  This should be treated no differently from a cake stall fundraising activity.  The charity has not moved into the credit card business.  This is not a commercial activity.

Is there an expectation that charities will undertake commercial activities in order to perform their core purpose effectively?

The RSPCA does not believe that a long established charity such as itself with a proven record over the last 130 years is under an expectation that it has to undertake commercial activities in order to perform its core purpose effectively.  

The RSPCA recognises, however, that for charities in other parts of the sector there may be such an expectation.

The RSPCA believes there is an expectation that charities are to be more self sufficient and self-funding and less reliant on government funding.  Consistent with the development of modern society, there is a shift in how a charity might be expected to generate its own funds which includes utilising any skills and special expertise it may have that can have a commercial application.  There is an expectation that where government money is involved, charities are outcome focussed and can provide measurable and objective outcomes.  The culmination of these expectations may mean a charity finds itself undertaking commercial activities.

In relation to how such activities should be defined the RSPCA refers to the discussion set out above.  There should be a purpose-based test with reference back to the charity’s principle objectives.  Caution is needed not to be too quick in judging and declaring that something is a commercial activity.

33.  Is your organisation ‘defined’ as a charity, PBI, religious organisation or community service not-for-profit organisation for the purposes of any law or administrative practice?

Is your organisation ‘defined’ differently by different agencies or jurisdictions?

If so, does operating under different definitions affect your ability to provide services?

Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services?

Does the current definition of your organisation impose any constraints on your ability to adjust your ‘attributes, purpose and behaviour’ to respond to changing demands?

Do current definitions allow regard to be taken of the social and economic environment that your organisation operates in?

Do the terms ‘charity’, ’religious organisation’ and ‘community service not-for-profit organisation’ continue to have relevance in the current social and economic environment?

Do the four ‘purposes’ of charity in the common law continue to have relevance?

Is the concept of PBI of continuing relevance?

Is there a place for ‘direct’ assistance to be distinguished from other forms of assistance?

Is your organisation ‘defined’ as a charity, PBI, religious organisation or community service not-for-profit organisation for the purposes of any law or administrative practice?

The RSPCA is a charity but was held by the Queensland Supreme Court of Appeal
 not to be a PBI.  The RSPCA is a ‘charitable institution’ under Commonwealth tax law.

The RSPCA is not defined as a religious organisation or a community service not-for-profit-organisation.

The two cases involving the RSPCA in Queensland in 1992 provide an excellent insight and case study to the difference between ‘charity’ and a ‘PBI’ and how such distinction can disadvantage and adversely affect how an organisation such as the RSPCA operates.  It provides support to a compelling argument that either by legislation the definition of PBI needs to be altered so as to include an organisation like the RSPCA or the concept of PBI needs to be jettisoned.  If the latter option is chosen it is absolutely essential that the benefits that previously attached to being regarded as a PBI, in particular various tax exemptions (see further discussion below), be retained and made available to include all those organisations that satisfy the definition of ‘charity’.   The cases also show how the courts can have difficulty in evolving the terms ‘charity’ and ‘PBI’ when faced with long standing precedent.

The 1992 Queensland Cases

In 1992 the RSPCA faced considerable difficulties in the way it was being treated under various state and Commonwealth tax laws.  Of particular concern was the failure of the RSPCA to obtain pay roll tax exemptions in relation to state law and the refusal of the Federal Commissioner of Taxation to regard the RSPCA as a PBI for Commonwealth tax law purposes.  The relevant Commonwealth tax issue at the time was exemption from wholesales taxes.

The RSPCA at the time of these cases was (and continues to be) very concerned that it should be treated similarly to any other charity of good reputation that provided services directly to human beings.  This was not happening and is still not happening.

Across the political spectrum expressions of sympathy for the RSPCA were uttered.  State Governments were prepared to provide pay roll exemptions to the RSPCA but only if the Commonwealth Government would provide the wholesales tax exemptions to the RSPCA by regarding it as a PBI.  The Commonwealth Government would only provide an exemption if the states would provide pay roll exemptions to the RSPCA.  Both the Commonwealth and state governments repeatedly referred to the need to be a PBI to receive these exemptions.  This stand off posed on-going problems for the RSPCA.

The two court cases involving the RSPCA Queensland have been summarised below.  A more detailed examination is set out at attachment 1.

Re Royal Society For the Prevention of Cruelty to Animals, Queensland Inc (1992) 23 ATR 138 per shepherdson J

In 1992 the RSPCA in Queensland sought a declaration that it was a public benevolent institution (‘PBI’) for the purposes of exempting it from sales tax.
    The Federal Tax Commissioner contended that the RSPCA was not a PBI because PBIs related to human beings not animals.  The Commissioner contended that human beings and animals were separate species.

Shepherdson J held that unless an organisation promotes the relief of poverty, suffering, distress or misfortune, it could not fall within the phrase "public benevolent institution. He further held that in determining whether an organisation is a benevolent institution the Court must be guided by its own experience in the use of terms.  Given that no precise limits of “PBI” had been defined in the cases, the Court was entitled to approach the problem on the basis that the RSPCA was a public charity and that the ordinary meanings of public charity and public benevolent institution were similar.  

Shepherdson J further held that the object of the RSPCA was not the benefit of animals.  Rather, its object was to "promote morality and check man's innate tendency to cruelty" 
 

Federal Commissioner of Taxation v Royal Society for the Prevention of Cruelty to Animals Queensland Inc (1992) 23 ATR 582 – Queensland Supreme Court of Appeal

The Tax Commissioner appealed the decision of Shepherdson J.  The Tax Commissioner was successful and the Court of Appeal held the RSPCA was not a PBI.

The Court of Appeal noted that in earlier proceedings the Court, by agreement of the parties, had considered the matter without considering whether the benefit to humans arising from the Society's activities was relevant to its characterisation as a public benevolent institution.  The RSPCA argued that the character of benefits required to be provided or promoted by an organisation before it can be described as a public benevolent institution was satisfied by its activities in the relief of animals.

The Court per Fitzgerald P, Thomas J (Pincus JA dissenting) held that the Court should accept the meaning of "public benevolent institution" which has been adopted for many years, irrespective of whether or not a wider approach might be appropriate. That present approach derives from decisions of the High Court of Australia.  It should be left to the High Court to formulate a new test if one is to be adopted.
   The Court further held that "Public benevolent institution" was a compound expression. The Court said that although the RSPCA may be a public institution in the sense that there is a benefit to the community in its activities, and although it may be a benevolent institution in the sense that it provides benefits of the requisite character, it provides those benefits to animals, not to the community or a section of the community. Accordingly it was not a "public benevolent institution" within the received meaning of that expression.
 

Pincus JA stated that as a matter of common sense, it seemed evident enough that the RSPCA was a society of the kind that can benefit human beings.

The Court of Appeal quoted extensively from the judgement of Street CJ in the ACOSS case.
 Street CJ referred to the definition of PBI as not a matter in which laws or approaches previously laid down required to be moulded to accommodate modern social conditions and expectations.  The RSPCA strongly disagrees and believes the decision by the Queensland Court of Appeal highlights the failure of the law to evolve.  The RSPCA submits that the meaning of PBI should have been moulded by the courts to accommodate modern social conditions and expectations.   The failure of the courts to do so raises serious doubts about the ongoing relevance of the term ‘PBI’.

Post the 1992 Queensland Cases
Whilst the Queensland Court of Appeal had hinted the High Court might revisit the definition of PBI and legal advice was that there were good prospects of success in appealing, the RSPCA sought to resolve the difficulties it faced in 1992 by seeking a political solution rather than appealing to the High Court.  

The RSPCA was successful to a limited extent in obtaining pay roll tax exemption in most states.  After the 1993 Federal Election the Government in the August 1993 Federal Budget provided for the RSPCA to purchase goods mainly for use in its inspectorial and animal shelter activities exempt from wholesales tax.

The RSPCA, nonetheless, remained outside the definition of PBI and with that continued difficulties.

The RSPCA notes in relation to Commonwealth tax law a draft ruling has been issued by the Australian Tax Office TR2000/D14 on what is a benevolent public institution. At Paragraph 38 the Draft Ruling refers to the Queensland Court of Appeal decision and states that “Public benevolence in the relevant sense applies to human beneficiaries and an organisation for the relief of suffering animals is not a public benevolent institution.”
  

Does the current definition of your organisation impose any constraints on the ability of your organisation to provide services?  Does the current definition of your organisation impose any constraints on your ability to adjust your ‘attributes, purpose and behaviour’ to respond to changing demands?  Do current definitions allow regard to be taken of the social and economic environment that your organisation operates in?

The main difficulty for the RSPCA at present is that because it is not within the definition of PBI it is not entitled to several tax exemptions such as stamp duties, pay roll tax (pre GST) and fringe benefits.  The public expects and demands the RSPCA to provide a quality service at little or no cost.  There is considerable cost in providing a quality service.  The RSPCA wants to provide the best service possible.  It relies heavily on the support of an army of volunteers.  It also relies on its many dedicated staff.  Many staff could readily obtain higher paid employment outside the RSPCA but for many staff their employment with the RSPCA represents a genuine concern to prevent cruelty to animals, to help animals and a commitment to the objectives of the RSPCA.

Inevitably there is a loss of skilled quality staff.  The RSPCA believes that had it been defined as a PBI the RSPCA believes this difficulty could be alleviated to some extent.  It would not only help with the retention and attraction of staff to the RSPCA but also enable more staff to be employed.  Although the Committee might regard this as a taxation issue, it is a direct consequence of definitional difficulties.

This does in turn affect the ability for the RSPCA to adjust ‘attributes, purpose and behaviour’ in  response to changing demands.  The changing demands are an ongoing and significant increase in the demand for the services of the RSPCA.  The situation caused by not being regarded as a PBI limits the ability of the RSPCA to respond to this increase demand by taking on more staff.

Whilst some taxes are currently not applicable since the commencement of the Commonwealth’s A New Tax system (ANT), the GST and alterations to the revenue sharing arrangements as between the states and the Commonwealth, the RSPCA continues to be concerned that if many of these taxes are re-instated their application or otherwise will depend on whether an organisation is a PBI.  The legislative structures for taxation purposes referrable to PBI status effectively remain in place.  An illustrative example is death duties.  Whilst death duties have been stopped they could be re-instated by the stroke of a pen by a government.  The current definition of PBI would apply.  Given the substantial source of funding in the form of bequests, this would have an enormously adverse financial impact on the RSPCA.

Do the terms ‘charity’, ‘religious organisation’ and ‘community services not-for-profit

Organisation’ continue to have relevance in the current social and economic environment?  Do the four ‘purposes’ of charity in the common law continue to have relevance? Is the concept of PBI of continuing relevance?   Is there a place for ‘direct’ assistance to be distinguished from other forms of assistance?

The term ‘charity’, as distinct from how that term is defined, is of enormous importance.  Regardless of whether the status quo is maintain, the definition further evolves in the courts or legislative intervention occurs, it is essential the use of the word ‘charity’ be kept given the significance of the term in the public domain.    ‘Charity’ continues to have relevance but is out of kilter.  The four purposes of charity as espoused by Lord Macnaghten
 need to be further expanded and elaborated.  Such further elaboration should maintain the current fourth purpose i.e. “other purposes beneficial to the community” however recast to read “other beneficial purposes”.  For the purpose of clarification, other heads should be elaborated.  The RSPCA would like to see included a specific purpose for the prevention of cruelty to, or the promotion of the welfare of, animals.

Whilst the situation continues that the RSPCA is not a PBI, the RSPCA would submit to the committee that the concept of PBI is no longer of any continuing relevance.  It has outlasted its usefulness in defining a bona fide charity.

The RSPCA would caution against a rush to distinguish ‘direct’ assistance from other forms of assistance.  Firstly, as discussed above in relation to distinguishing between commercial and non-commercial activities, it may not be so easy to make the distinction.  Secondly, ‘indirect’ assistance can impact upon and affect in a very positive way the provision of ‘direct’ assistance. Thirdly, it can sometimes only be by the initial provision of indirect assistance that the path is cleared to provide direct assistance.  Such a distinction, particularly over the definition of PBI has been used by the courts to exclude, unfairly, indirect assistance provided by an organisation that should have been given equal treatment as direct assistance.  See the ACOSS case referred to above.  Broad campaigning to governments on a particular issue should be regarded as a part of ultimate direct assistance.

In performing its function the RSPCA provides support and assistance to the poor and underprivileged of Australian society.  This is never acknowledged.  Often animals are surrendered to shelters because owners are no longer able to financially keep the animal or the RSPCA provides, in effect, free veterinary care, once again because individuals can not afford to pay for such treatment.  The RSPCA believes this should be regarded as ‘direct’ assistance both to the animal and the owner.

34.  Should the definitions of charitable, religious and community service not-for-profit organisations be left to the courts or enacted in legislation? What are the advantages and disadvantages of the different approaches?

Given the degree of any uncertainty in the outcome of any legal cases, resolution of the issues cannot and should not be left to the Courts.  There needs to be legislative amendment.  Any legislative solution may in fact need to include built in review over a regular period.  

As discussed above, the development of definitions through the courts, particularly in the case of ‘PBI’, has not been appropriate.  As mentioned in the discussion of the Queensland RSPCA cases, the definitions by the Courts have shown an inherent inflexibility and an unwillingness to evolve with society.  In terms of PBI the definition seems to have frozen with the 1931 High Court decision in Perpetual Trustees.  

Even where legislation is involved it seems absurd to think that the starting point is legislation that was enacted in England in1601!   Definitional issues surrounding “charities” seems to have been weighed down in legalism. The legalism in the case law is understandable because often both for the charity or particular tax commissioner the stakes were very high and the significance of any precedent immense.

35.  The Committee would be interested to hear views on overseas definitions that are considered suitable for adoption in Australia.

If your organisation operates overseas, are there any particular issues regarding the definitions used in Australia compared to those in other countries that affect the international activities of your organisation?

Neither RSPCA Australia nor its Member Societies operate overseas.   

RSPCA Australia made inquiries of several Societies for the Prevention of Cruelty to Animals (‘SPCAs’) outside Australia.  The responses received are summarised below. A number of the complete responses have also been included as attachments at the end of this submission.

In preparing this part of its submission RSPCA Australia has relied upon the information as provided by the particular overseas SPCA and any other sources as identified.  The views expressed of those of the particular SPCA.  It should also be noted that whilst the RSPCA in Australia has similar objectives, these organisations are independent and separate from RSPCA Australia.   The focus of these inquiries has been to assist and inform the Committee of definitional difficulties and any difficulties experienced overseas in the context of other SPCAs.  

UK - RSPCA 

The RSPCA UK has prepared a paper that carefully considers the prevention of cruelty to animals as a charitable purpose.  The following is a summary of the paper.  The complete paper is set out at attachment 2.  The RSPCA UK notes that the concept of charity is an ancient one, referring to the Charitable Gifts Act 1601.  The preamble is the only one piece of English legislation that survived in America after the War of Independence.  The RSPCA UK notes that the four principle divisions as set out by Lord Macnaghten
 normally form the basis of a consideration of charitable purposes in England and Wales.  The modern Charities Acts applying in England and Wales have not attempted to revisit the concepts set out in the Preamble to the 1601 Act or the clarification by Lord Macnaghten.  The Charities Act 1993 which is the centrepiece of the current legislation, merely defines charity as meaning “any institution, corporate or not, which is established for charitable purposes and so subject to the control of the High Court in the exercise of the court’s jurisdiction with respect to charities”.  RSPCA UK notes this ducks the fundamental issue but with good reason.  The law of what is or is not a charitable purpose has evolved over a long period and will continue to evolve.  Under English law the overriding test of whether an object is charitable is whether it is for the public benefit.  For the most part RSPCA UK relies upon the fourth (i.e. other purposes beneficial to the community) of the heads identified by Lord Macnaghten.  

BC SPCA British Columbia Canada

BC SPCA have advised that the Canada Customs and Revenue Agency's website at

www.ccra-adrc.gc.ca would be of assistance to the Committee to locate the relevant law together with explanatory notes relating to the law on charities in Canada.  

Ireland - ISPCA 

The Irish SPCA (‘ISPCA’) have informed RSPCA Australia that organisations that are proved by the Irish Government’s Department of finance as ‘Benevolent Charities’ have certain tax advantages but also tax disadvantages.  Because the ISPCA is registered as a charity, it does not have to pay any tax on legacies that it receives.    Ireland also has a value added tax (VAT), which is charged on good or services at different rates.  Because of charge for goods or services provided by ISPCA it is not entitled to recoup any of this tax, but it is charged VAT by its suppliers.  ISPCA also notes that people who cannot afford to pay the full cost of veterinary treatment for their animals are by and in large are people who subsequently approach the ISPCA.  The ISPCA from time to time bares the costs involved for people seeking veterinary treatment who cannot provide the payment from their own resources.  

New Zealand - RNZSPCA 

The RNZSPCA in New Zealand has advised RSPCA Australia that all its Branches and Member Societies (54 in total) are recognised by New Zealand Government Authorities as being Charitable Organisations and, as such, enjoy tax-free status.  There is no Government funding whatsoever and even the National Lottery Grants Board (Government controlled) will not entertain distributing any of their funds to the RNZSPCA.  Total income is derived from fundraising activities.  

South Africa – National Council of SPCAs

The National Council of SPCAs, South Africa, has advised RSPCA Australia that the definition of a charity in South Africa is very similar to that of a PBI in Australia, although such organisations are called ‘non-profit organisations’. Neither the SPCA nor donors receive special tax considerations. As a general rule the only donations that attract tax benefits in South Africa, are those to approved educational institutions.   Employers of more than a certain number of people in South Africa contribute, by law, a fractional percentage of their total wage bill to a central government training fund.  If an employer undertakes training for the benefit of humans, his or her costs may be offset against this contribution. Since any training undertaken by an SPCA is regarded as being for the benefit of animals, this does not apply to SPCA training initiatives.  SPCAs are registered as a non-profit organisation and, in common with human charities, do not pay income tax.  However, and again as with human charities, SPCAs are subject to the payment of VAT (Value Added Tax) at the standard rate of 14% on all purchases.  The payment of local rates and taxes is a matter between individual societies and their local authorities, but as general rule these payments are waived by the authorities in consideration of the community services rendered by societies.

Zimbabwe  - ZNSPCA 

The Zimbabwe National Society for the Prevention of Cruelty to Animals has informed RSPCA Australia that is a registered welfare organisation under the Private Voluntary Organisations Act, Chapter 17:05.  As such, there are various tax and duty concessions.  This Act specifically provides for the registration of ‘a private voluntary organization’ that includes an organization that has as its objects “(f)  the prevention of cruelty to, or the promotion of the welfare of, animals.”   An extract of Chapter 17:05 is set out at attachment 3.

37.  What do you regard as the framework and key criteria that could form the basis for the classification of charitable, religious and community service not-for-profit organisations?

Do you have a preferred definition of a charitable, religious or community service not-for-profit organisation and, if you believe relevant, PBI?

Would it be desirable to split out different types of activities into separate entities for definitional purposes? What would be the implications of such an approach for your organisation?

Is there anything else you consider to be relevant in developing options for new definitions?

As discussed above the framework should be legislative and not left to the courts.  The key criteria should be a purpose-based test involving a greater and improved articulation of the definition of charity including an animal welfare specific purpose in addition to at least the existing four purposes.  This could be done in the Commonwealth Acts Interpretation Act and incorporated into other equivalent state legislation. 

For the reasons discussed above, the RSPCA does not believe it would be desirable to split out different activities into separate entities for definitional purposes.  The distinction cannot be readily made and it is wrong to assume such activities can be readily compartmentalised whilst at the same time denying the inter-relationship between the various different activities.  In reaching this conclusion the RSPCA is considering the animal welfare part of the sector.  Such a requirement will involve a significant increase in legal, auditing, accounting and other compliance costs.  Such additional costs will adversely impact on the RSPCA to perform its functions.  There would be potentially substantial resource implications if such splitting occurred.  If the ultimate outcome of such split out is to, overall, tax the RSPCA at a greater rate, then this will ultimately adversely affect the RSPCA in relation to the delivery of its services.

The Issues Paper specifically asks whether it would be desirable to split out different types of activities into separate entities for definitional purposes.   The RSPCA believes such separating out is not appropriate for the animal welfare part of the charitable, religious and community service not-for-profit organisations sector.  

38.  Any other matter?



A modern reality is that given the expertise of a charity or related organisation in its particular part of the sector, governments will seeks its advice and input.

It is a part of the RSPCA’s primary function to procure the passage of such amending or new legislation as is necessary for the protection of animals and to sustain an intelligent opinion regarding animal welfare.  RSPCA member Societies have considerable contact directly with their state and territory governments.  RSPCA Australia liaises extensively with the Commonwealth Departments of Agriculture, Fisheries and Forestry Australia and Environment Australia.  The RSPCA provides input into the NCCAW and ARMCANZ processes.  The RSPCA is encouraged by governments to provide them with advice, comment and direction on animal issues.

The public requires the RSPCA to be vocal on animal welfare issues and to be its voice on animal welfare.  This includes criticism of governments and ministers.  This can often lead to tension between the RSPCA and governments.  

The courts have held that a society established to achieve its purpose through political pressure was not one that had a charitable purpose.
  Clearly from the objectives of the RSPCA this is not applicable to the RSPCA.  In some countries, such as Canada
, anything more than merely incidental political activity (like organising a public debate) an organisation can loose its registration as a charity.  

The RSPCA submits that such necessary communication with government to obtain appropriate legislation to address animal welfare concerns should not affect the RSPCA’s status as a charity or the status of any government grants to the RSPCA.  The RSPCA’s constant campaigning activities such as the campaign to phase out of battery hen cages; the campaign to ban duck hunting; the campaign to ban to tail docking; and the campaign to ban the live export of cattle and sheep should all be regarded and treated the same as the provision by the RSPCA of direct services such as the Inspectorate and animal shelters.

RSPCA Australia

19 January 2001.

Attachment 1

Further Consideration of Queensland RSPCA Cases 1992

Re Royal Society For the Prevention of Cruelty to Animals, Queensland Inc (1992) 23 ATR 138 per shepherdson J

In 1992 the RSPCA in Queensland sought a declaration that it was a public benevolent institution (‘PBI’) for the purposes of exempting it from sales tax.
    The Federal Tax Commissioner contended that the RSPCA was not a PBI because PBIs related to human beings not animals.  The Commissioner contended that human beings and animals were separate species.

Shepherdson J held that unless an organisation promotes the relief of poverty, suffering, distress or misfortune, it could not fall within the phrase "public benevolent institution". The phrase retained concepts of charities. Relying on a statement by Justice Dixon (as he then was) in the Perpetual Trustees case
 Shepherdson J held that in determining whether an organisation is a benevolent institution the Court must be guided by its own experience in the use of terms.  Given that no precise limits of “PBI” had been defined in the cases, the Court was entitled to approach the problem on the basis that the RSPCA was a public charity and that the ordinary meanings of public charity and public benevolent institution were similar.  Shepherdson J believed that if one were to ask the average layman - "Is the RSPCA a charity?" the answer would be invariably "Yes". 

Shepherdson J further held that the object of the RSPCA was not the benefit of animals.  Rather its object was to "promote morality and check man's innate tendency to cruelty" 
 Quoting a Victorian decision,
 the object of the RSPCA is directed at cruelty and its prevention, albeit in relation to animals. Such an object, because of its elevating influence on human sentiment and conduct, has been held to be charitable.
  The identity of the persons to benefit from the benevolence of the RSPCA is mankind generally.  

Federal Commissioner of Taxation v Royal Society for the Prevention of Cruelty to Animals Queensland Inc (1992) 23 ATR 582 – Queensland Supreme Court of Appeal

The Tax Commissioner appealed the decision of Shepherdson J.  The Tax Commissioner was successful and the Court of Appeal held the RSPCA was not a PBI.

The Court of Appeal noted that in earlier proceedings the court, by agreement of the parties, had considered the matter without considering whether the benefit to humans arising from the Society's activities was relevant to its characterisation as a public benevolent institution.  The RSPCA argued that the character of benefits required to be provided or promoted by an organisation before it can be described as a public benevolent institution was satisfied by its activities in the relief of animals.

The Court per Fitzgerald P, Thomas J (Pincus JA dissenting) held that the court should accept the meaning of "public benevolent institution" which has been adopted for many years, irrespective of whether or not a wider approach might be appropriate. That present approach derives from decisions of the High Court of Australia.  It should be left to the High Court to formulate a new test if one is to be adopted.
   The Court further held that "Public benevolent institution" was a compound expression. The Court said that although the RSPCA may be a public institution in the sense that there is a benefit to the community in its activities, and although it may be a benevolent institution in the sense that it provides benefits of the requisite character, it provides those benefits to animals, not to the community or a section of the community. Accordingly it was not a "public benevolent institution" within the received meaning of that expression.
 

At the beginning of his judgement, Fitzgerald P declared “This is entirely a technical question, the answer to which does not depend simply upon whether or not the Society makes a valuable contribution to the community.
  Fitzgerald P then, after referring to the Perpetual Trustee case, quoted extensively Australian Council of Social Service Inc v Comr of Payroll Tax (1985) NSWLR 567; 16 ATR 394 (‘the ACOSS case’).  Importantly, he quoted a passage from Street CJ in which his Honour said about the test for PBI and the development by the Courts that:

“The matter is not one in which laws or approaches previously laid down require to be moulded to accommodate modern social conditions and expectations. The phrase has, over the decades, been applied to countless property transactions in a context that has involved recognition of the need for the presence of the basic element of direct distribution or dispensation of aid. If the tacit assumption that this is an essential prerequisite is to be changed, it is in my view the province of either the legislature or the High Court, which has itself more than once been party to that tacit assumption, to prescribe and authorise the change.”

The RSPCA, with respect, strongly disagrees with the views expressed by Street CJ as quoted above from the ACOSS case.  The subsequent decision by the Queensland Court of Appeal highlights the failure of the law to evolve.  The meaning of PBI should have been moulded by the courts to accommodate modern social conditions and expectations.   

Referring to the Perpetual Trustees case, Thomas J noted that in 1931 when the meaning of the phrase “PBI” came to be construed by the High Court, a wide or narrow view was open to that Court.  It could have determined, in line with dictionary meanings, that the phrase included institutions that existed for the promotion of the public good. The court did not do so. It opted for a narrow view, particularly of the "benevolent" component of the phrase. Dixon J had held that an institution could not qualify unless it promoted "the relief of poverty, suffering, distress or misfortune". Starke J required the promotion of "the relief of poverty, sickness, destitution, or helplessness". Evatt J placed even more emphasis upon the need for relief of poverty, distress and human states that excite compassion.
  Thomas J considered that the view that "PBI" included an institution concerned with the relief of suffering animals, and that it is not restricted to human beneficiaries, was implicitly inconsistent with the well established interpretation of the phrase, which requires promotion of the relief of poverty, suffering, distress or misfortune so that the general public or an identifiable part of it is benefited.  

In his dissent, Pincus JA had concerns that the basis of the case had been argued before Shepherdson J at first instance.  Pincus JA considered it was still an open question whether a benefit to the public other than a relief of human distress can justify use in relation to an institution of the epithets "public benevolent".  He believed the court should not enter upon examination of that question on the basis it may not take into account the benefits to society from the RSPCA's work.  Pincus JA stated that as a matter of common sense, it seemed evident enough that the RSPCA was a society of the kind that can benefit human beings.

Attachment 2



The Prevention of Cruelty to Animals as a Charitable Purpose

Charity as a longstanding legal concept

Like many of the fundamental concepts of the English Common Law, the concept of charity is an ancient one.  The law conferred benefits on trusts which were held to be for charitable purposes. The law of charity was the subject of legislation in 1601 in the reign of the first Queen Elizabeth.  The Charitable Gifts Act 1601 was an Act to redress the mis-employment of Lands, Goods and Stocks of Money heretofore given to charitable uses.  The preamble to the Act reads as follows

“Whereas landes tenementes rentes annuities pfittes hereditamentes, goodes chattels money and stockes of money, have been heretofore given limitted appointed and assigned,. as well by the Queenes moste excellente Majestie and her moste noble progenitors, as by sondrie other well disposed psons, some for releife of aged impotent and poore people, some for maintenance of sicke and maymed souldiers and marriners, schooles of learninge, free schooles and schollers in univsities, some for repaire of bridges portes havens causwaies churches seabankes and highewaies, some for educacon and pfermente of orphans, some for or towardes relief stocke or maintenance for howses and correccon, some for mariages of poore maides, some for supportacon ayde and help of younge tradesmen, handiecraftesmen, and psons decayed, and others for releife or redemption of prisoners or captives, and for aide or ease of any poore inhabitantes concninge paymente of fifteenes, settinge out of souldiers and other taxes; whiche landes tenements rents annuities pfitts hereditaments goodes chattells money and stockes of money nevtheles have not byn imployed accordinge to the charitable intente of the givers and founders thereof, by reason of fraudes breaches of truste and negligence in those that shoulde pay delyver and imploy the same:”

The spelling and phrasing may seem quaint to us but the circumstances were not.  I understand that only one piece of English legislation survived in America after the War of Independence.  It was this Preamble.  The courts have considered the concept of charity and charitable purposes many times.  In the leading case of Income Tax Special Purposes Commissioners  v Pemsel [1891] AC 531, Lord Macnaghten set out a clarification of “charity” in its legal sense.  He posed the question “How far, it may be asked, does the popular meaning of the word “charity” correspond with its legal meaning?”  His answer was “Charity in its 

legal sense comprises four principal divisions:  trusts for the relief of poverty; trusts for the advancement of education; trusts for the advancement of religion; and trusts for other purposes beneficial to the community, not falling under any of the proceeding heads”.  This clarification has been accepted and relied upon and normally forms the basis of a consideration of charitable purposes in England and Wales.

The modern Charities Acts applying in England and Wales have not attempted to revisit the concepts set out in the Preamble to the 1601 Act or the clarification by Lord Macnaghten.  The Charities Act 1993 which is the centrepiece of the current legislation merely defines charity as meaning “any institution, corporate or not, which is established for charitable purposes and so subject to the control of the High Court in the exercise of the court’s jurisdiction with respect to charities”.  It ducks the fundamental issue but with good reason.  The law of what is or is not a charitable purpose has evolved over a long period and will continue to evolve.  One thing is clear in English law, the overriding test of whether an object is charitable is whether it is for the public benefit.  For the most part the Society relies for its charitable status (with the fiscal and financial advantages this brings) upon the fourth of the heads identified by Lord Macnaghten.  

Charities, animal welfare and the rights of animals

In a case involving the National Anti-Vivisection Society (National Anti-Vivisection Society v Inland Revenue Commissioners [1947] All ER 217) the public benefit in respect of animal welfare was considered in detail.  It had previously been decided law that a trust for the benefit of animals would not merely on that ground be charitable.  There must be a further element, in particular that the discouragement of cruelty promotes humane sentiments in man towards the lower animals which involves moral benefit to the human community (Re Groves Grady, Plowden v Lawrence [1929] 1Ch 557). There was an important distinction between animal welfare charities and the National Anti-Vivisection Society. The fundamental, and perhaps only, object of the National Anti-Vivisection Society was to secure an end to all animal experimentation.  In the court’s view the overriding test as to whether an object was charitable was whether it was for the public benefit and that question was to be answered by the court by forming an opinion on the evidence before it and weighing injury to the community against the ostensible charitable purpose.  They had regard to the Inland Revenue Commissioners’ view that public benefit in the advancement of morals and education by seeking an end to vivisection would be outweighed by the detriment to medical science and research.  In the view of the court there could be no justification for saying that the object of the National Anti-Vivisection Society was charitable.

As a consequence of the RSPCA being held to be a charity under the fourth head identified by Lord MacNaghten on the basis set out in Re Groves Grady and the National Anti-Vivisection Society case is that the view of the Charity Commission, as the regulator of charities in England and Wales, is that the RSPCA cannot campaign for the abolition of animal experimentation as such as this is for the benefit of humankind.  Just what it is open to the Society to do in this area is a matter of continuing discussion with the Commission.

Frank Widdowson, BA

Solicitor, Director of Legal Services

RSPCA, Causeway, Horsham

West Sussex, RH12 1HG

9 January 2001
Attachment 3

FROM THE ZIMBABWE NATIONAL SOCIETY FOR THE PREVENTION OF CRUELTY TO ANIMALS
Zimbabwe - The Private Voluntary Organizations Act, Chapter 17:05  - 

 

"An Act to provide for the registration of private voluntary organizations, for the control of the collection of contributions for the objects of such organizations and of certain institutions, and for matters incidental thereto. 
(Date of commencement 1st September, 1967)"
 

In PART I : PRELIMINARY, Section 2 entitled Interpretation:
 

    "private voluntary organization" means any body or association of persons, corporate or unincorporate, or any institution, the objects of which include or are one or more of the following-
 

(a)  the provision of all or any of the material, mental, physical or social needs of persons or families;
 

(b)  the rendering of charity to persons or families in distress;
 

(c)  the prevention of social distress or destitution of persons or families;
 

(d)  the provision of assistance in, or promotion of, activities aimed at uplifting the standard of living of persons or families;
 

(e)  the provision of funds for legal aid;
 

(f)  the prevention of cruelty to, or the promotion of the welfare of, animals;
 

(g) such other objects as may be prescribed;
 

(h) the collection of contributions for any of the foregoing;
 

but does not include-
 

(i)  any institution or service maintained and controlled by the State or a local authority; or
(ii)  any religious body in respect of activities confined to religious work; or
(iii)  any trust established directly by any enactment or registered with the High Court;
(iv)  any educational trust approved by the Minister; or
(v)  any body or association or persons, corporate or unincorporate, the benefits from which are exclusively for its own members; or
(vi)  any health institution registered under the Medical, Dental and Allied Professions Act, in respect of activities for which it is required to be registered under that Act; or
(vii) any body or association in respect of activities carried on for the benefit of a hospital or nursing home which is approved by the Minister; or
(viii) any political organization in respect of work confined to political activities; or
(ix) the Zimbabwe Red Cross Society established by the Zimbabwe Red Cross Society Act; or
(x) such other bodies, associations or institutions as may be prescribed;
 

For information:
 

"Minister"  means the Minister of Public Service, Labour and Social Welfare or any other Minister to whom the President may, from time to time, assign the administration of this Act
� For more information about RSPCA Australia and its member Societies refer to the website at


  www.rspca.org.au


� For example, the A.ustralian Capital Territory Government’s legislative support for a ban on tail docking and compulsory labelling on egg cartons describing the method of egg production including “battery caged eggs”.


� Re Royal Society For the Prevention of Cruelty to Animals, Queensland Inc (1992) 23 ATR 138 at 143 per shepherdson J


� See Perpetual Trustee Co Ltd v FCT (1931) 45 CLR 224 at 232-4 per Dixon J as he then was.


� Federal Commissioner of Taxation v Royal Society for the Prevention of Cruelty to Animals Queensland Inc (1992) 23 ATR 582


� Originally pursuant to paragraph 23(e) of the Income Tax Assessment Act (‘ITAA’) 1936.  Now refer to section 50-5 of the ITAA 1997.  See also item 1 of section 50-50, section 50-52, Division 50B of ITAA 1997.  In relation to tax deductibility of gifts see declarations in relation to the RSPCA under Division 30-B of ITAA 1997. 


� The declaration sought was that the RSPCA was a “a public benevolent institution” within the meaning of “public benevolent institution” appearing in sub-item 81(1)(c) in the First Schedule to the Sales Tax (Exemptions and Classifications) Act 1935 (Cth.)


� Re Cranston decd (1898) 1 IR 431; Re Wedgwood (1915) 1 Ch 113


� The Court cited Australian Council of Social Service Inc v Comr of Pay-roll Tax (NSW) (1985) 1 NSWLR 567


� The Court cited Perpetual Trustee Co Ltd v FCT (1931) 45 CLR 224; Maughan v FCT (1942) 66 CLR 388; Little Company of Mary (SA) Inc v Cth (1942) 66 CLR 368; O'Connell v Newcastle Municipal Council (1941) 41 SR (NSW) 190.





� (1992) 23ATR 582 at 589.


�  Australian Council of Social Service Inc v Comr of Payroll Tax (1985) NSWLR 567; 16 ATR 394 (‘the ACOSS case’)


� At paragraph 135, however, the draft ruling notes that gifts may be deductible when made to the societies for the prevention of cruelty to animals listed in subsection 30-45(2) of the ITAA 1997.





� Income Tax Special Purposes Commissioners v Pemsel [1891] AC 531.


� Income Tax Special Purposes Commissioners v Pemsel [1891] AC 531, Lord Macnaghten set out a clarification of “charity” in its legal sense.  Lord Macnaghten said that “charity” in a legal sense comprises four principal divisions:  trusts for the relief of poverty; trusts for the advancement of education; trusts for the advancement of religion; and trusts for other purposes beneficial to the community, not falling under any of the proceeding heads.   


� Molloy v IRC (NZ) (1977) 8 ATR 323 per Mahon J.  Confirmed on appeal to the New Zealand Court of Appeal (1981) 12 ATR 515


� See the Canada Customs and Revenue Agency website at www.ccra-adrc.gc.ca


� The declaration sought was that the RSPCA was a “a public benevolent institution” was within the meaning of “public benevolent institution” appearing in sub-item 81(1)(c) in the First Schedule to the Sales Tax (Exemptions and Classifications) Act 1935 (Cth.)


� Perpetual Trustee Co Ltd v FCT (1931) 45 CLR 224


� Justice Shepherdson said 23 ATR 138 at 143 “(t)he present applicant is in my view very well known. Bodies with similar names have existed for well over a century. In Tatham v Drummond (1864) 4 De GJ & Sm 484 a gift to the Society for the Prevention of Cruelty to Animals was upheld as charitable. Indeed, I would suggest that if one were to ask the average layman - "Is the RSPCA a charity?" the answer would be invariably "Yes".”


� Re Cranston decd (1898) 1 IR 431; Re Wedgwood (1915) 1 Ch 113


� Re Inman [1965] VR 238 per Gowans J at 242 held that the Royal Society for the Prevention of Cruelty to Animals of No 234 Swanston St Melbourne, an incorporated body, was a charitable institution. The general object of that body was to prevent cruelty to animals.


�  Armstrong v Reeves (1890) 25 LR Ir 325; Re Cranston [1898] 1 IR 431; Re Wedgwood [1915] 1 Ch 113 at 122; [1914-15] All ER Rep 322; Re Grove-Grady; Plowden v Lawrence [1929] 1 Ch 557 at 582; [1929] All ER Rep 158; National Anti-Vivisection Socy v IRC [1948] AC 31 at 67; [1947] 2 All ER 217; Re Moss; Hobrough v Harvey [1949] 1 All ER 495.


� The Court cited Australian Council of Social Service Inc v Comr of Pay-roll Tax (NSW) (1985) 1 NSWLR 567


� The Court cited Perpetual Trustee Co Ltd v FCT (1931) 45 CLR 224; Maughan v FCT (1942) 66 CLR 388; Little Company of Mary (SA) Inc v Cth (1942) 66 CLR 368; O'Connell v Newcastle Municipal Council (1941) 41 SR (NSW) 190.





� (1992) 23 ATR 582 at 583.


� (1992) 23 AT582 at 590 citing (Perpetual Trustee Co Ltd v FCT (1931) 45 CLR 224, 232, 234, 236).


� (1992) 23ATR 582 at 589.





