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INQUIRY INTO THE DEFINITION OF CHARITIES AND RELATED ORGANSATIONS

Summary and Recommendations

Relationships Australia welcomes the opportunity to contribute to this Inquiry.  The issues and challenges facing charitable organisations have changed quite dramatically over the last decade and it is timely to review the definitions that underpin how charitable organisations are supported.  The issues to be addressed by the Inquiry are therefore important, complex and broad-ranging.  

Our paper provides information on the impact of current social and economic environment on community relationship support services, and Relationships Australia in particular.  Within this, the paper outlines the particular issues and responses that affect charitable organisations which are under contract to the government to provide specific services.

For the most, we have attempted to present the issues and pros and cons rather than suggesting solutions.  The Inquiry’s initial call for responses will hopefully result in a much fuller understanding of the complexities across a range of charitable community service areas.

We strongly urge that the Inquiry consult, deliberate and debate with a wide range of stakeholders, before reaching decisions on the definitions.

The recommendations below summarise Relationships Australia’s position on the questions posed in the Issues Paper.

Recommendation 1:  That in working on the definitions, the Inquiry take account of the different factors facing charitable organisation predominantly funded directly by government to provide specified services and those less dependent on direct government funding.

Recommendation 2:  Relationships Australia recommends that provision of relationship support be identified as a ‘charitable’ purpose within the human services category.

Recommendation 3:  Either all charitable organisations have the same status and taxation arrangements, or a simple administrative system be investigated to provide ‘PBI’ concessions attached to particular services provided for severely disadvantaged people.

Recommendation 4:  Indirect assistance should have the same status as direct assistance, where the purpose of the indirect assistance supports the main purpose of the charitable organisation.

Recommendation 5:  Definitions and subsequent direct and indirect Government support need to flow from clear overarching objectives for what is to be achieved through charitable status.  

Recommendation 6:  The Inquiry give consideration to ACOSS Recommendation 7, particularly “an extension of the list of government social welfare funding programs contained in the GST legislation”.

Recommendation 7:  That the Inquiry consider and consult before making any changes to the ruling that ‘an institution is accepted as charitable if its dominant purpose is charitable.’  That the terms – ‘dominant’, incidental’ and ancillary’ be clarified.

Recommendation 8:  Relationships Australia urges that the Inquiry publish an options paper that details proposals for reform and that there be a further period of public consultation .
Inquiry into the definition of Charities and Related Organisations

1. The implications of current social expectations and experiences for defining charities and related organisations.
1.1 Information about Relationships Australia

Relationships Australia (RA) operates as a not-for-profit organisation to provide relationship support to families, couples and individuals.  Services include marriage and relationship counselling, family and child mediation, pre-marriage education, relationship education, parenting skills, family violence prevention, services assisting parent/child contact after separation and gambling related services.

Relationships Australia has been providing relationship support services for over 50 years.  Marriage Guidance Councils (as the organisation was formerly known) were established first in New South Wales in 1948 and within a relatively short period in all states.  The marriage guidance movement grew out of the community, from the efforts of individuals, organisations and groups.

Funds are derived from the Commonwealth Government (predominantly through the Family Relationships Services Program (FRSP) administered by the Department of Family and Community Services), State and Territory Governments, client fees, corporate sponsorships and donations.

The national association, Relationships Australia Inc, consists of eight State and Territory member organisations.  The member organisations and the national board have community-based management. 

1.2 Information on current social and economic environment your organisation operates in and how that environment is changing

Broadly, current social policy directions and changes to government program administration have had major impact on the way charitable services are delivered and on the way revenue is raised.   Examples include:

· the ‘Social Coalition’ concept, promoted by the current Federal Government, advocating shared responsibility between families, communities, business and government in addressing family support needs; the biggest change being in the push to involve businesses more in supporting services to the community;

· the Stronger Families and Community Strategy has a strong emphasis on prevention and early intervention support for families, community skilling and local leadership development;

· mutual responsibility where service users have financial and social obligations arising from the receipt of services;

· principles of user pays;

· competition policies, 

· greater emphasis on standard setting and outcome monitoring;

· use of the ‘level playing field’ argument in determining Goods and Service Tax (GST) treatment for activities by charitable organisations defined as ‘commercial’ and ‘non-commercial’.

The social and economic environment facing Relationships Australia and other charitable organisations has changed dramatically in the last decade.  It is timely to look at the combined impact of these policy directions in reviewing the current definitions for charitable and community organisations. 

1.3 What factors affect the ‘attributes, purpose and behaviour of your organisation, changes over recent years and implications for how your organisation is defined?

The changes in the environment outlined in 1.2 above have involved charitable organisations in a range of responses including:

· searching out partnerships with business; 

· greater precision in focus on client needs and on financial management; 

· diversification of their financial base, including exploration of for-profit businesses; 

· quality assurance; 

· shifts from direct service delivery to indirect services; and 

· challenges for philosophy and for organisational structure as community non-profit organisations consider revenue-raising activities as part of their financial base expansion.

Some concrete examples from Relationships Australia illustrate these trends.  These examples also highlight particular issues for those charitable organisations that are under contract with Government to delivery specific community services.

Pressure to broaden income sources beyond government funding

· The Department of Family and Community Services (FaCS) initiative to establish the Men’s Access Line required sponsors to supplement government seeding funds.  FaCS funded industry representative body contracts include the requirement to actively seek external funding.  

Pressure on the level of service to be achieved with government funding

· Government contracts based on outcome monitoring specify the overall number of clients an organisation needs to see.  There are also continuing expectations for provision of equitable access for special needs groups, services for more complex cases such as those involving domestic violence, and more costly services such as clients requiring interpreter services.

· Several recent Commonwealth Government policy decisions will put pressure on demand for additional services and change the profile of our client group, e.g the closure of Family Court pre-filing counselling services in some registries, counselling and mediation flowing from cases through the Federal Magistracy, the requirement in recent Family Law Act amendments for people breaching parenting orders to attend parenting education and similar courses.  At this stage, the Government considers that these services can be provided by existing funded services.

· Evaluation and accountability requirements [e.g. additional compliance and reporting costs through the FRSP FAMnet information system, the need to demonstrate client benefits, research to demonstrate client need etc] create a tension in directing funds to direct service delivery or monitoring standards and outcomes. 

· The level of State Governments’ support for community services affects demand for charitable services; e.g. cutting back on provision for children at risk and mental health services transfers demand to Commonwealth funded charitable organisations such as Relationships Australia. 

Community organisations face difficult decisions where government funding is not sufficient to meet community demand and/or contractual requirements.  Assuming efficient management practices have been put in place, the options involve putting energy and resources into broadening the financial base through fundraising, sponsorship and/or commercial activities, or shifting services to clients who require less service or who can pay more.  Such deliberations challenge the values base and organisational structure of charitable organisations. 

Higher skilled workforce

· Requirements for tertiary qualifications such as for counsellors and mediators funded under the Family Law Act, and higher standards for financial and information management have moved charitable organisations away from the early tradition of services operated predominantly by volunteers.

This has implications in determining definitions for charitable organisations by changing the established perception of charities, as well as the way their activities are delivered and managed. 

Activities which may not be seen as direct service delivery

· The emphasis on community skilling at the local level has led to a significant increase in activities to build community and individual capacity.  RA’s Annual Report for 1999/2000 [copy enclosed for information] provides details of initiatives such as:

· programs delivered in partnership with other organisations,

· training other professionals in family support,

· building individuals’ skills to support others, and 

· relationship support via the internet.  

The goal of supporting families in their relationships remains the same, but the mode of client service delivery has shifted to indirect, in addition to, the more traditional direct services. 

· The emphasis on prevention and early intervention has highlighted the importance of relationship enhancement at each life stage before problems become entrenched. This involves programs such as community awareness campaigns on positive relationship issues, production of publications and self-help kits, pre-marriage and relationship education, counselling to enhance couple and family relationships. 

· Relationships Australia received funding from FaCS for industry representative body services provided by the National Office.  This involves functions including advice on family policy, advocacy on behalf of Australian families experiencing relationship difficulties, networking with related organisations and feedback on program and policy development and implementation.  These activities can demonstrate a clear link with the quality and effectiveness of charitable services, while not actually engaging in direct service delivery. This funding has the status of ‘charitable’ for taxation purposes.

Current definitions for charitable organisations focus on families in need or crises, rather than on prevention and advocacy.

The examples outlined above have the effect of putting pressure on non-profit community organisations to gain funding from other sources (including commercial activities), change the profile of clients and the nature of direct service delivery.  Each of these has implications for defining organisations.

1.4  Major influences on the environment in the coming decade 

Major influences are likely to be in the following areas:

· political - government decisions on its role in direct service provision, as in the provision of employment services, Family Court counselling services, Commonwealth/State roles and responsibilities e.g. domestic violence strategies;

· social - e.g. increasing acceptance of seeking help with relationhips, clarification of ambivalence in services for Aboriginal people through generalist services and/or parallel services;

· technology - changes in service delivery using internet for relationship support and education, potential for greater organisational efficiencies, and for effectiveness (eg knowledge base and web based research, speed of management decision making etc); 

· management - continuing pressure for efficient and transparent management practices, globalisation / world wide competitiveness; 

· industrial - increasing expectations of higher level training and qualifications for professional and management staff;

· legal - increasing litigation.

Each of these influences will impact on the nature of charitable organisations and how they operate.  Definitions will need to be flexible enough to incorporate such influences.

1.5  Do influences impact differently, with different consequences on various parts of the sector?

Difference in consequences arise from:

· requirements to meet government contracts under direct funding for specific community services (as detailed in 1.3 above);

· ‘attractiveness’ of the charitable service to sponsors and donors;

· advantages in tendering processes and service costs through access to organisational resources and favourable taxation treatment (discussed further in 2.3). 

Recommendation 1:  That in working on the definitions, the Inquiry take account of the different factors facing charitable organisation predominantly funded directly by government to provide specified services and those less dependent on direct government funding.

2.  Charity/PBI distinction.

 2.1  How is your organisation defined?

Relationships Australia Inc and the State/Territory member organisations are charitable organisations with tax deductibility for donations.

2.2  Is it defined differently by different agencies or jurisdictions?

We are not aware of any State/Territory legislation or requirements which impact differently on charitable status and treatment.

2.3 Does the current definition impose any constraints on the ability of your organisation to provide services

Relationships Australia has put to Government previously that there are anomalies within the sector because many of the other providers funded under the FRSP, providing the same relationship support services as Relationships Australia, gain tax concessions by virtue of their PBI status arising from affiliation with religious organisations.  The disadvantage reduced when Wholesale Sales Tax was subsumed into the GST system, but remains an issue in the treatment of FBT.

2.4 Do the terms ‘charity’ ‘religious organisation’ and ‘community service not-for-profit’ continue to have relevance? 

Relationships Australia agrees with the ACOSS view that the basic idea of charity, that of ‘altruism for the public good’ is still relevant as a basis for classifying charitable purposes.

As an aside, while supporting the basic concept, the actual term ‘charity’ seems outdated with its connotations of ‘givers’ and ‘receivers’.  These do not fit easily with the current social and economic environment. Clients are increasingly seen as stakeholders with views on how services should be delivered and who have responsibilities in the process of addressing needs.  Charitable service delivery has become more professional and business-like in its approach. 

Relationships Australia supports ACOSS Recommendation 1 that the basic concept of ‘altruism for the public good’ be applied to refining the scope of the ‘four heads’ to cover the proposed areas of:

· human services (health, education, social welfare and adequate housing)

· people’s spiritual and cultural development

· protecting and improving the natural environment

and by addressing the requirements set out in ACOSS Recommendation 1 (i) to (v).

We believe that provision of relationships support services such as counselling, mediation, parenting support and relationship education should be explicitly recognised within the category of social welfare services.  

Positive couple relationships contribute significantly to physical, mental and social well-being.  Couples experiencing ongoing difficulty have higher rates of depression, alcohol abuse and psychiatric disorder.  The burden of mental health problems and mental disorders is high and rising.  It is estimated that depression alone will constitute one of the greatest health problems worldwide by 2020 (National Action Plan, Mental Health 2000).

Relationship support yields ‘positive externalities’ e.g. improved well-being of children where parents are assisted to establish positive parenting practices, the intergenerational effects of breaking the cycle of family violence, or avoiding decreased productivity through relationship difficulties.

Recommendation 2:  Relationships Australia recommends that provision of relationship support be identified as a ‘charitable’ purpose within the human services category.

2.5  Is the concept of PBI of continuing relevance?

The objective of the PBI status, i.e. to give additional taxation concessions to organisations providing assistance to the most disadvantaged people, remains an objective worthy of consideration.  In considering a solution, a number of complex factors need to be examined:

· currently, organisations have PBI status based on their dominant purpose e.g. religious organisation. This status flows on to all activities of the organisation whether the target group totally meets the ‘disadvantaged’ criteria or not.  Organisations without PBI status providing the same service do not attract the advantages of PBI status for that service.  This puts non-PBIs at a disadvantage when competing with organisations which have PBI status. 

· organisations providing some services for disadvantaged community groups as one of their service areas (e.g. Relationships Australia provides family skills groups for disadvantaged families) do not attract PBI concessions.

However, addressing these anomalies may create administrative difficulties which are confusing, costly and difficult to monitor.  

Recommendation 3:  Either all charitable organisations have the same status and taxation arrangements, or a simple administrative system be investigated to provide ‘PBI’ concessions attached to particular services provided for severely disadvantaged people.

2.6 Is there a place for ‘direct’ assistance to be distinguished from other forms of assistance?

As stated above in 1.3, preventative/community awareness services and advocacy may address the same purpose as direct intervention.  There is increasing recognition of the need for preventative/early intervention and skills development rather than waiting to treat the crisis.  These activities are an important part of a comprehensive approach to reducing distress in the community.  

Recommendation 4:  Indirect assistance should have the same status as direct assistance, where the purpose of the indirect assistance supports the main purpose of the charitable organisation.

3.  Wholly or partially charitable organisations /main purpose

3.1 Should definitions be based on the purpose of the activities or the nature of the activity?

Organisational status of charitable and community not-for profit organisations and PBI status is currently defined by the overall purpose of the organisation.  Organisations are charitable or not, not-for profit or not. There has been no distinction between wholly or partially charitable organisations, though there are inconsistencies across the sector in income tax exemption and gift deductibility.

The GST transaction tax, though different in nature, introduced concepts in taxation treatment, the effects of which are relevant to the Inquiry’s deliberations.  Some GST exemptions are not based on organisational purpose, but on a range of other factors.  Factors introduced which are relevant to the relationship support area included:

· ‘commercial’ and ’non-commercial’ activities of a charity; 

· professional qualifications (e.g. counselling provided by psychologists [regardless of ‘profit’ status] is GST exempt under a ‘health’ category while the same service provided by other relevant professionals are not); and 

· legislative base (organisations funded under certain programs such as Child Care and Aged Care receive some GST exemptions by virtue of the legislation under which they are funded) 

These GST criteria have introduced anomalies between the different community based sectors and between community-based non-profit organisations and for-profit providers.  These principles and outcomes are pointers to issues to be considered in definitions based on purpose or nature of the activity.  

For example, do ‘level playing field’ competition policies work against the objective of charitable organisations becoming less reliant on direct Government funding? 

Recommendation 5:  Definitions and subsequent direct and indirect Government support need to flow from clear overarching objectives for what is to be achieved through charitable status.  

Recommendation 6:  The Inquiry give consideration to ACOSS Recommendation 7, particularly “an extension of the list of government social welfare funding programs contained in the GST legislation”. 

3.2  Should account be taken of multiple purposes, or is it appropriate to rely on the dominant purpose of an organisation.  

Determinations in this area have implications for both charitable organisations undertaking commercial activities and for corporate organisations which might be involved in philanthropic activities (e.g. employees outsourced to provide professional support and skill development to community organisations).

For charitable organisations, the Draft Taxation Ruling (TR 1999/D21) proposes “an institution is accepted as charitable if its dominant purpose is charitable.  Any non-charitable purposes must be no more than incidental or ancillary to this dominant purpose”.

Interpretation of this requires clear definitions of ‘charitable’, ‘dominant purpose’, ‘activity’, and ‘incidental or ancillary’.  

Earlier in this submission we have put the view that the changing social environment has shifted activities such as advocacy and indirect service provision e.g. skilling of other community services working with families into legitimate areas of charity. [see Recommendation 4]

The area which attracts the most debate is whether commercial ventures form part of the dominant charitable purpose. 

3.3  Is it appropriate to distinguish between commercial and non-commercial activities undertaken by charities

At issue is whether 

· the organisation’s purpose [charitable or for-profit] should determine status; i.e. charitable organisations may operate commercial activities to support their charitable purpose under their charitable status; corporates do not attract concessions for charitable activities [beyond tax concessions on donations etc].

· tax treatment is determined by the nature of the activity not the organisational status; i.e. charitable organisations with a commercial activity which is more than ‘incidental’ receive no concessions for that activity and compete on the same basis as for-profit organisations.  

In support of not distinguishing between commercial and non-commercial activities

The GST tax treatment of ‘commercial’ activities carried out by charitable organisations was argued on the basis that it is inequitable to provide competitive advantage to community organisations through the tax system.  

This seems at odds with the principles underpinning other direct and indirect assistance to charitable organisations through the tax system and government funded community-based programs.  

To apply different tax arrangements to commercial and non-commercial activities within an organisation is complex and administratively cumbersome.

It also seems difficult to rationalise the case that charitable organisations are encouraged to seek sponsorship and donations, but not to raise revenue through their own efforts.  Many charitable organisations rely heavily on revenue raised from commercial activities.

Considerations for distinguishing between commercial and non-commercial activities

The operation of a large scale commercial activity, while not distributing profits to individuals, could use tax concessions to benefit areas other than the charitable purpose e.g. high salaries for staff in the commercial enterprise.

The way in which businesses operate e.g. price setting, targeting markets etc can raise issues which conflict with community service values.  Operating charitable and commercial services within the one entity may work to the detriment of both activities.

Charitable organisations which have direct government program funding and also run  ‘commercial’ activities to raise funds need to be separately accountable for their Government service delivery and funding.  

This is a difficult area.  Many charitable organisations rely on business activities to support their revenue base.  However, if these activities operate within a charitable organisation and attract tax concessions, there is the potential for government support to be diverted away from its initial purpose and set up unfair competition.

Recommendation 7:  That the Inquiry consider and consult before making any changes to the ruling that ‘an institution is accepted as charitable if its dominant purpose is charitable.’  That the terms – ‘dominant’, incidental’ and ancillary’ be clarified. 

3.4 Is there an expectation that charities will undertake commercial activities in order to perform their core purpose effectively?

Government requirements for community organisations to become less dependent on Government funding and to form community and business partnerships set up this expectation.

4.  Framework

4.1 What do you regard as the framework and key criteria that could form the basis for the classification of charitable, religious and community service not-for-profit organisations? 

Definitions should aim to underpin a system of charitable and community organisations which recognises and supports ‘public good’ activities which are conducted for community, not private gain.

Relationships Australia considers that the following objectives should inform the development of a framework for definitions.

· consider overall objectives for addressing community need, rather than primarily through addressing specific elements which results in anomalies and gaps

· support social justice and social policy objectives, 

· encourage support from the general community and the corporate sector

· reduce anomalies between charitable organisations providing similar services 

· reduce subjectivity in assessment e.g. PBI definition reliant on conditions ‘which arouse compassion in the community’

· terminology is respectful of disadvantaged groups 

· involvement of other organisations in ongoing determination and refining of definitions rather than this being left solely to the gate-keeping role of ATO, e.g. a National Charities Commission as proposed by ACOSS.

4.2 Next steps in the Inquiry process.

The Inquiry addresses many complex issues with far reaching implications for addressing community need.  

Recommendation 8:  Relationships Australia urges that the Inquiry publish an options paper that details proposals for reform and that there be a further period of public consultation .
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