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The Chairman

Hon. Ian Sheppard AO QC

Inquiry into the Definition of Charities 

  and Related Organisations

c/- Department of the Treasury

Parkes Place

PARKES ACT  2600

19 January 2001

Dear Mr Sheppard

We have pleasure in providing to you a submission to the Inquiry into the Definition of Charities and Related Organisations which we have prepared on behalf of our client, Refrigerant Reclaim Australia Limited.

We acknowledge and thank you for the extension of time granted by the Inquiry for lodgement of submissions to 19 January 2001 as detailed in Press Release 2/00.

Should you or any members of your Committee have questions in relation to the attached submission, or require any further information, please do not hesitate to contact me in the first instance.

Yours faithfully










 

Yasser El-Ansary












Manager
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Refrigerant Reclaim Australia Limited

Submission to the Inquiry into the Definition of Charities and Related Organisations

January 2001

Executive summary

Refrigerant Reclaim Australia Limited (RRA) is a non-profit organisation established in 1993 to promote the safe recovery, recycling and destruction of ozone depleting refrigerants used in the refrigeration and airconditioning industries in Australia.

These refrigerants contribute to depletion of stratospheric ozone, which leads to increased levels of ultraviolet radiation penetrating through to the earth’s surface. Increased levels of such radiation can have detrimental effects on humans, via greater susceptibility to adverse health conditions such as skin cancer.

RRA promotes its objectives by managing an international award-winning unique scheme that provides a financial incentive to relevant wholesalers and contractors to recover, recycle and destroy ozone depleting refrigerants in an environmentally-friendly manner.

RRA is exempt from income tax under section 50-5 of the Income Tax Assessment Act 1997 (ITAA1997) as a charitable institution.

The costs associated with the safe destruction of ozone depleting refrigerants far outweigh the contributions received from importers. For this reason, the services provided by RRA to the refrigeration and airconditioning industries will always be conducted as a loss making enterprise. This generally precludes for-profit organisations from providing a similar service to that provided by RRA.

To supplement the contributions received to further the promoting of their objectives, from time to time RRA engages in commercial-type activities. RRA believes that charitable institutions should be defined on the basis of their sole or dominant purpose, not on the basis of the activities which they carry out. In such a context, supplementary commercial activities should be regarded as merely incidental in nature.

RRA also believes that the definition of a charitable institution should be prescribed in legislation, rather than left to the courts to arrive at through common law interpretations. This ensures that clarity in respect of the scope of the definition, as well as integrity of the overall system is maintained and applied in a consistent manner.

RRA does not believe it would be appropriate to dissect the different activities they carry on into separate entities for definitional purposes.
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Background to RRA

RRA is a non-profit organisation established in 1993 to promote the safe recovery, recycling and destruction of chlorofluorocarbon (CFC) and hydrochlorofluorocarbon (HCFC) refrigerants used in the airconditioning and refrigeration industries within Australia.

By their very nature, CFCs and HCFCs contribute to depletion of the stratospheric ozone. Depletion of stratospheric ozone leads to increased levels of ultra violet radiation. These elevated levels of UV radiation have consequences, many of which are adverse, for the human population and almost all living organisms. 

The ozone layer provides essential protection from the harmful effects of the suns ultraviolet rays. Without such protection, humans in particular, become more susceptible to adverse health conditions such as skin cancer.

Protection of the earth’s ozone layer is therefore of interest to all people.

To facilitate achieving its objectives, RRA has developed a unique scheme that encourages the safe recovery, recycling and destruction of CFCs and HCFCs. 

The scheme operates through a reversal of the commerce chain whereby contractors extract contaminated and unwanted refrigerant from installed systems and return the recovered product to refrigerant wholesalers who then decant the material into large vessels supplied by RRA.  These vessels are collected with the product then analysed, stored and ultimately destroyed. To encourage the return of contaminated refrigerant RRA reimburses contractors and wholesalers for some of the costs involved. It is important to note that this is not a commercial for-profit enterprise as not only does RRA provide rebates for unwanted and contaminated product, but also further pays for the safe destruction of this material. Without this program, waste product would be vented to the atmosphere where it would cause additional harm to the ozone layer for decades to come.

Since inception in 1993, RRA has paid out over $2.5 million in rebates to wholesalers and contractors, and received back more than 500,000 kilograms of CFCs and HCFCs.

Payment of the rebate is funded through the imposition of a voluntary levy on the sale of certain types of refrigerants in Australia by registered importers and suppliers. The levy is currently set at $1.00 per kilogram, and is paid by importers direct to RRA on a monthly basis.

Management

On a day-to-day basis, RRA is managed by a General Manager who oversees all operational, financial and marketing activities for the organisation.

On a regular basis, the General Manager reports to a Board of Directors which comprises representatives from a number of wholesaling and importing companies, as well as other recognised professionals from within the airconditioning and refrigeration industries. 

External accountants PricewaterhouseCoopers handle all financial matters.

Income tax status

RRA is exempt from income tax under section 50-5 of the ITAA1997. Recently, the Australian Taxation Office has also granted RRA endorsement as an income tax exempt charitable entity under subdivision 50-B of the ITAA1997.

Issues on which RRA is making a submission

Unique nature of service

RRA is the only organisation of its kind to take back, and provide a rebate for, unwanted and contaminated refrigerants used in the refrigeration and airconditioning industries in Australia. There does not currently exist any other organisation, operating either on a for-profit or not-for-profit basis that provides a comparable service offering.

The service offered by RRA can only be conducted as a not-for-profit operation, that is: a loss making enterprise. The product collected by RRA has a negative commercial value at the end of its life. This contrasts with products collected by other take-back and recycling schemes such as aluminium cans and paper. These products are able to be recycled and sold on a commercial basis.

As is the case with RRA, in many instances charitable organisations provide services which, for a number of reasons, may not be provided by traditional commercial organisations. Typically, the services provided by charitable organisations are viewed as community service in nature, or for a public benefit of some form. For this reason, organisations that provide such services should be consistently defined so as to clearly indicate the basis on which they provide their services.

Definitions should be based on ‘purpose’

RRA believes that organisations should be defined on the basis of their sole or dominant purpose, rather than on the nature of the activities they carry out.

Whilst many organisations may conduct a number of different activities, some of which may exhibit commercial attributes, it would be difficult for those organisations to continually be required to re-assess whether particular activities would be classified as ‘commercial’ in nature, and therefore attract different treatment in respect of such things as assessability to taxation.

A definition based on the sole or dominant purpose of the organisation would seem to alleviate such potential burdens.

Many charitable organisations are dependent upon funding from either the general public or their members. Therefore, it would be fair to assume that these organisations would, from time to time, undertake some form of commercial activity to either supplement, or even wholly fund, the carrying out of their core activities effectively.

RRA believes that such commercial activities undertaken by charitable organisations should not influence the way in which these organisations are defined. Instead, a broader ‘big picture’ approach should be consistently adopted such that organisations are defined on the basis of their sole or dominant purpose, and any commercial activities undertaken in response to the carrying out of that purpose should be viewed as merely incidental.

RRA is a charitable institution

As detailed above, RRA is defined as a charitable institution for the purposes of the ITAA1997 and consequently also for the purposes of the A New Tax System (Goods and Services Tax) Act 1999.

To date, RRA has not encountered situations where they have been defined differently by different agencies or jurisdictions.

RRA does not believe that their current charitable status imposes any constraints on their ability to provide services to those who require it, nor does it result in RRA facing any constrains in respect of the ability to adjust their attributes, purpose and/or behaviour in response to changing market demands.

The four ‘purposes’ of a charity in common law have traditionally been:

1. established for the relief of poverty

2. established for the advancement of education

3. established for the advancement of religion, or

4. any other purpose deemed beneficial to the community not covered above.

RRA contends that these purposes continue to have relevance in the current environment in which they operate. 

Legislative or common law definition

The definitions of charitable, religious and community service not-for-profit organisations should be enacted in legislation.

This would ensure a high level of clarity in respect of the scope of the definitions, and demonstrate the intention of the legislators to arrive at one consistent approach to classifying organisations as charitable or otherwise.

Definitions arrived at through court decisions and common law principles often result in a tightening of the scope of the definition of charitable organisations. 

Whilst a legislative definition would generally provide clear guidance as to the scope of the charitable definition, it would remain subject to interpretation by the courts should, prima facie, particular organisations fall outside the boundaries of such a definition.

In developing options for new definitions of charitable, religious and community service not-for-profit organisations, regard should be had to organisations operating in ‘non-traditional’ type markets offering services which may not necessarily fall within the scope of the four common law purposes of charitable organisations. At present, such organisations may typically fall outside the scope of the current definitions. However, upon close examination, it may be concluded that such organisations are providing a charitable service, and therefore should rightly be classified as a charitable organisation. To cater for this, any new definition should provide scope for the inclusion of such organisations upon proper application and due consideration by the relevant authorities.

Dissecting RRA’s activities

RRA carries out all of its activities through one single entity. No provision is made in its constituent documents to dissect the different activities into separate entities for definitional purposes. RRA believes that being required to dissect separate activities into separate entities would impose significant additional burdens on RRA in respect of administration and legal compliance. It can be conclusively stated that such additional burdens would result in a direct diminution of the level of service able to be offered by RRA to those who require it.

Liability is limited by the Accountant's Scheme under the Professional Standards Act 1994 (NSW)
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