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Concise Summary of Submission
This submission argues against any Commonwealth legislation which purports to define "charitable, religious and community service not-for-profit organisations."

It has a particular interest in respect of religion and thus religious organisations.

It draws attention to Section 116 of the Commonwealth Constitution.

It favours the meaning of the subject words to rest/be in accord with general/dictionary/common/popular usage, any such meaning to be interpreted, if same be needed for purposes of law, by the courts  ie by the processes of the common law.

Introduction
Your Issues Paper (IP) is highly esoteric and academic and is likely in my view to attract comment from only a few highly experienced, skilled, academic and well paid persons with a modicum at least of legal intelligence who have the time and resources to address the complex and technical issues and envisage the possible legal outcomes raised by your Terms of Reference (T.of R) and your IP.  The T of R and the IP are not likely to call forth public comment from many of our society's common (in the best sense of the word) people who participate to a high degree in and with the charitable, religious and/or community service not-for-profit organisations.

The T of R and IP give the impression of having like origins to those which gave rise to that part of the GST legislation and guideline booklets which bear upon these same organisations.

It is noted that while the IP is produced for public comment, the Inquiry's findings will be reported to the Government without any public comment having been made on those findings.  It is to be hoped that the Government will not act on any findings without a comprehensive consent of the organisations of the charitable, religious, and community service not-for-profit sector.

Scope of the Inquiry
The Issues Paper dated 10 November 2000 makes comment p.3 inter alia  "The Inquiry is limited to a consideration of the definitions that are used in legislative and administrative practice"  para 3 and "to provide options…. for enhancing (their) clarity and consistency"  para 1 without being "constrained by (them) in developing options….."  para 2 but not" to examine or provide options for the legislative and administration treatment of charities…."  para 3 such as (their) taxation (etc)….."

In respect to religious organisations, I submit that any redefinition of what is the precise nature of a religious organisation may affect its taxation treatment in respect to which section 116 of the Commonwealth Constitution is pertinent :

116  Commonwealth not to legislate in respect of religion

The Commonwealth shall not make any law for establishing any religion, or for imposing any religious observance, or for prohibiting the free exercise of any religion, and no religious test shall be required as a qualification for any office or public trust under the Commonwealth.

Indeed some taxation treatment under GST legislation may, in the opinion of some have presumed some stated "commercial activities" of charitable and religious organisations to attract liability (see also list para 2 of p.10 of IP)  to the organisation for payment to the ATO of GST on its supply of same.  Such treatment in the view of some arises from a narrow definition of eg religious services  -  in the case of a religious organisation as excluding the so stated "commercial activities" which a charitable or religious organisation may deem to be the provision (supply) of a charitable or religious service eg the publication and sale of religious journals by religious organisations - theological colleges and churches, non profit organisations - distinct from the IP #25, "for-profit bodies".  This, I believe, contravenes section 116 of the Constitution and bears upon some of the questions you list after #15 of the IP.

In response to paragraphs after #8 of I.P.

A "comprehensive definition of the sector" having regard to the characteristics ("attributes, purpose and behaviour") of such organisations in particular that part of the sector styled "religious organisations" ought to beware of any narrow definition which would prescribe narrow limitations to the scope and operation/activities of religion.  The word "comprehensive" suggests the inclusion in any definition of broad rather than narrow understandings of the scope and operation/activities of religion and therefore religious organisations.

The Report of the Committee of Inquiry into Religious Education in the Government Schools of Western Australia under the Chairmanship of Mr. W.E. Nott SM Perth July 1977, pp 60-75 has chapter 6 "The Nature and Purpose of Religious Studies".  Several sections thereof are pertinent particularly p.63 as are also pp 81 and 82 from chapter 8 Implications for Teacher Preparation and Curriculum Development (copies to follow by mail).  I would add that ethical behaviour in Christianity not only has "consequences of faith for individual way of life", but also for corporate/social/community "way of life".

In response to questions after #11  -  the questions are referenced herein seriatim
(1)
Information re Churches of Christ in W.A. Inc. herewith:


Copies (to follow by mail)  of

Churches of Christ in Western Australia Inc  -  Resource Handbook 2000

Churches of Christ in W.A. Inc.  -  1999 Year Book

The Constitution appears pps 102- 115 of the Resource Handbook


See also (2) hereunder

(2)
CCWA first and basic object  -  see Constitution 2.1(a) is 

"to establish cooperation between the Churches for the propagation of the Gospel of Jesus Christ, and the teaching of all things that He has commanded, according to the Scriptures;"

from which the remaining listed objects flow.


The characteristic  qualities, purpose and behaviour of the organisation are not beholden to factors impinging on it from the social and economic or other environment which surrounds it in which whatever they be it seeks to serve the well being of the people both individually and collectively according to its understanding of the mind of Jesus Christ.

(3)
The environment continually changes, adapts but such would not have significance for how the organisation is defined.

(4)
We do not consider the essential "attributes, purpose and behaviour" of the organisation as having changed.  Copies (to follow by mail) of Year Book 1987 and Constitution as at 30 April 1988 for comparison.

(5)
N/A

(6)
N/A

(7)
N/A

(8)
N/A

In response to # 12-15 and questions after # 15
The use of words like "purpose" and "nature" and "activity" appear pedantic as in the sentence #13 "religious organisations may conduct a wide range of activities in addition to core worship, pastoral and religious education activities - for instance the provision of nursing home services to the aged or welfare services to the homeless or primary and secondary education services".

Why the use of the words "in addition to"  "core" as if to indicate what is not said in the text  -  "of course worship, pastoral care religious education activities" are religious but the "provision of (the other services) is not really (sic) religious"!!!

Religious organisations may want to describe their activities as in order to fulfil their mission and in their very nature as service/activities for the well-being of people from both points of view religious services; such would be the case with CCWA.

That others may describe a particular service as charitable but not religious is no criteria for dismissing that a religious organisation may see it as a religious service.

"Lobbying on behalf of a disadvantaged client group" by CCWA would be seen as part of its religious service.

And within its framework and context some "commercial activities" (IP) like "the provision of financial services or the sale of second-hand furniture, clothing, Christmas cards and puddings, and books" would be seen likewise as religious services.

The IP # 15 says  "These questions arise regardless of the scope of the terms charitable, religious or community service not-for-profit".  They arise, I submit, because people raise them and that they raise them is an indication of the fecundity of people's minds some of whom want to put things in their place whether that is proper or useful or advantageous to the common weal to do so or not.

Undoubtedly your address to these questions and your answers to them will colour any options (their scope/reach/extent) you provide in respect to the existing definitions.  The questions arise in various forms depending on the scope of the terms being discussed not regardless of them.

I suggest some of these questions may have arisen  in part out of the considerations of the Commonwealth bureaucracy related to the introduction of the GST.

In response to questions :

1.
See above.

2.
Religious purposes and activities are multiple in Christian religion arising from the commandments to love God and neighbour and the teachings of Christ.

3.
see 2 above.

4.
To answer this question one would need to ask "appropriate for what?"

5.
As in 4 above.  Also see 2 above.  Any such distinction of activities should not in itself be construed to exclude one or other ipso facto from the compass/area of religious activities.

What makes an activity/exercise/transaction commercial?  Commercial may be understood as having to do with the exchange/trade in commodities and services generally at an agreed price.  Do activities etc lose their religious character because they are activities and not concepts, or because a purchaser is willing to pay a price for their supply (except for some reason in the case of a religious wedding)?    I do not think so.

All other business entities (organisations) use their assets and expend them to provide the services for which they are established.  The assets of religious organisations should likewise be available to them to maximise their ability to render the services they are set up to provide without the imposition of Commonwealth taxes for example in such cases as rental of church premises, sale of religious books, tapes and CDs and advertising space in church journals and the sale of premises which were prior to sale used for the advancement of religion and are no longer so to be used.

The distinction is certainly made by the literature disseminated in respect to the introduction of the GST whether validly or not.

See my comments above under Scope of the Enquiry where I question the application of same expressed in that literature as ATO understandings or Government viewpoints,  

Eg reference:  see pp56-59  "GST Guide for Church Treasurers"  by Kimberley Smith Partners (for the Victorian Council of Churches with assistance of GST Start Up Assistance Office) ISBN 0 9578010 0 9, particularly words like "the sale of prayer books….. might not be considered by some to be a 'commercial' activity, GST law does not make this distinction."  "The sales of prayer books and Bibles are subject to GST, as these sales are commercial activities and do not fit the 'religious services' exemption".  Who says so and why?  "Religious services of churches…. Religious ceremonies such as baptisms, weddings and funerals.  The government considers these ceremonies to be 'religious services'".  A wedding service paid for (at a price) is a religious service but the provision of a prayer book or Bible paid for (at a price) is not considered a religious service.  In my view an anomaly.

See also p.73 "Bible and religious publications" and note the prevaricating phrase "will generally be considered taxable supplies because …..considered to be a commercial activity" and relate same to the meaning of "To advance religion" p.77;   I believe the statements to be incongruent.

6.
Answered in part under 5 above.

(a)
yes where the expending of an organisation's assets in those commercial activities is both in order to and results in the effective performance of its purpose and functions.

The IP mentions "the provision of financial services" as "commercial activities".  Not to be engaged in such would greatly limit the effectiveness of the performance of the objects and functions of CCWA and its allied Churches of Christ Building Extension Mutual Fund Inc.

The provision of financial services has only been input taxed in GST legislation and with the costs of the provision of such being mostly salaries and interest to depositors there is but little effective tax outflow - nevertheless an unwarranted cost imposed by Commonwealth legislation.

(b)
see 5 above

In comment on # 24 

This paragraph appears to be selective in its wording "where religion….laws" combine words from the expressed views of Mason ACJ and Brennan J  in the Scientology case but leave unquoted the stated "definitions" and views of the other justices.

I am not sure for what purpose Joshua Puls prepared his paper in the Federal Law Review vol 26 No.1, "The Wall of Separation: Section 116, The First Amendment and Constitutional Religious Guarantees".  He does refer to "beyond the scope of this paper" and "for present purposes" but the meaning of these words is not clear. 

The paper which was downloaded by a friend of mine on the internet earlier this year gave summaries of the justices' views p.4 and after some time into his paper he has the phrase "The task of defining religion is difficult enough" p.7 but he adds p.8 "A further attempt at definition will be made here….  This approach at definition…"  

As in my remarks elsewhere I have grave doubts that Commonwealth legislature has the rights or capacities or is the proper body to set down definitions of religion appropriate not only for our Australian environment of today, but for the years to come of our Australian Commonwealth.

In response to questions after # 33

1.
Yes, as a religious organisation and as a charity  -  if not "defined", "treated as".

2.
see 1 above.

3.
I am not sure I understand your questions 3-6.  Does the word "definition" equal "appellation"?  "Definition" is an overly precise word.


I shall answer the questions substituting the word "appellation(s)" for "definition".

3.
No.
I prefer "religious organisation".

4.
No.

5.
Styles can adjust to meet needs but basic fundamentals remain.

6.
They do not prevent such regard.

7.
Yes "charity" and "religious organisation" continue to have relevance and meaning to people.

8.
Yes.

9.
I have not studied this.

10.
I do not understand the question  -  "assistance" by or for whom?  If it has reference to the words as used in #11 of IP then I believe the two forms of assistance should be distinguished in logic.  What other "places" there may be for distinction remain in the mind of those asking the question?

Should the Inquiry consider that "existing definitions" based on common law or already set down in legislation were not sufficiently appropriate the rationale for any suggested options for enhancing their clarity and consistency would I submit need to be cogent to all the organisations of each segment of the sector respectively.

Without the consensus of the subject organisations to their merit any legislation at the behest of the Executive government of any particular option/s would be inappropriate.

In response to questions after #34 and the last paragraph of Scope of the Inquiry
Legislation is much more beholden to Government fiat in contrast to the common law developed by the courts.  

In respect of religion, section 116 of the Constitution holds precedence.  Its interpretation by the Courts I would think would prevail over any legislative definition which may be interpreted as attempting to override it.  I doubt the authority of the Commonwealth by legislation to constrict by definition "in respect of religion"  -  or in respect to these terms of reference, "religious organisations".

Throughout this submission there rest comments apropos this question.  I am not in favour of enactment in legislation of "religious organisations".  It is widely acknowledged that the task of defining religion (and by corollary " religious organisations") is difficult.  Legislation is regarded as "precise", "exact", "accurate", fixed", "decisive", "final", "incontrovertible", concepts ill fitting religion.  It may appear to remove the "ownership" of religion/ religious organisations from those who espouse practice and adhere to it to the executive government of the day.  It removes the status of the word from one in common and general usage to a usage fixed by law.  It tends to become a strait jacket regarded as complete in itself rather than allow for broad and general description "appropriate for and adapted to, the social and economic environment (without limiting these words to less than the total people environment) of Australia" from time to time.   Such broad and general descriptions available as guidelines rather than as confining legal decree are much more likely to be found in the common law interpreted by the courts even if somewhat elusive.

In response to questions after # 37
1 & 2 
Words like "framework" and its related word "structure" (commonly used today) suggest building metaphors.  "Key criteria" suggests principles/standards by which a thing is judged.

My comments in this paper indicate my preference for what is less prescribed and more open and fluid.

3.
The answer to this question would depend on the intent of the body or person doing the splitting "for definitional purposes".  The implications could not be known very well until the splitting were done and generally would not be as foreseeable before their introduction/presentation/birth as realised after .

How would one/ your committee want (if one/it did so want) to divide up into separate entities the following definitions (sic) of religion :


"to do justly, and to love mercy and to walk humbly with your God" 

Micah 6:8






or


"to bring good news to the poor… to proclaim release to the captives and recovery of sight to the blind, to let the oppressed go free, to proclaim the year of the Lord's favour"   

Luke 4:18,19

4.
That the Commonwealth of Australia be wary of prescribing even with the intention of enhancing the clarity and consistency of what are regarded as existing definitions in Commonwealth law and administrative practice with respect to charities, religious and community service not for profit organisations lest such prescribing should diminish rather than enhance the positive roles such organisations have in our society, (the Prime Minister's phrase : "play a vital role in our community") discourage the voluntary and other participation of many of its citizens therein and give the impression that the State intent is so to order such organisations that they become compliant to arbitrary or considered policies of the State rather than fulfil their purposes and functions of charity and religion as usually understood by the people of that Commonwealth.

In the case of religion, Section 116 of the Constitution must remain patently uncompromised.

 
I consider it has been compromised to some degree by the Commonwealth's GST legislation in respect of religion.
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