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ISSUES RELATING TO THE DEFINITION OF CHARITIES AND RELATED ORGANISATIONS

West Australian Council of Social Service

19th January 2001

A WACOSS Perspective

On September 18th 2000, the Prime Minister announced a review of charitable definitions in line with a promise made to the Democrats relating to the implementation of the New Tax System.

The Inquiry into the definition of charities and related organisations was established in October by the Federal Government to report to it by 31 March 2001 on the definitions used in Federal legislation to determine the scope of charitable, religious, and community service not-for-profit organisations.

This action coupled with the introduction of GST has served as a catalyst for community organisations to think strategically and analyse their current and future roles. As a proviso one should note that the Inquiry's Terms of Reference restrict it to definitional issues. This Inquiry does not intend to address possible changes to the taxation treatment of different categories of not for profit organisations

With the inclusion of the “Not-for-Profit” and Charitable Sector into the mainstream tax equation it is essential that a clear and contemporary definition of charity exist. Most Community Service organisations use terms such as charitable, not-for-profit and even Public Benevolent Institution as almost synonymous. The implementation of the New Tax System has considerably sharpened awareness of ensuring nomenclature reflects financial and legal status.

The New Tax System has required organisations to take a close look at their identity or status. This process has caused confusion, frustration and a little embarrassment as groups have found that they are operating on hearsay with relevant documentation having been misplaced over time. The ATO now has a register of all groups who registered for an ABN and in some cases for GST. In registering for the New Tax System these organisations have sought endorsement as an Income Tax Exempt Charity or Deductible Gift Recipient. This has given analysts, researchers and government a quantitative look at the diversity of the charitable sector for the first time.

About WACOSS

Since 1956 WACOSS has been developing and strengthening the non-government community services sector’s capacity to assist all West Australians. At the heart of its activities lies the belief that the mark of a civilised community is the support it gives to those in need. 

WACOSS has a membership of 370 consisting of both organisations and individuals. An experienced board oversees WACOSS operations and provides many forums to ensure members have an opportunity to develop the organisation’s policy position govern the Council. The Executive Director of the organisation is responsible for the day-to-day operations of WACOSS and its staff.

Under current definitions, WACOSS is an endorsed Income Tax Exempt Charity (ITEC) under the New Tax System and is classified as a Rebatable Employer for Fringe Benefits Tax.  WACOSS is exempt from State Payroll Tax, as a Charitable Institution but does not meet the stringent criteria of Public Benevolent Institution, as it does not directly alleviate poverty.

WACOSS member organisations are either Charitable Organisations or Public Benevolent Institutions.   

WACOSS welcomes the opportunity to make a submission, however, has concerns over the implementation of the final recommendations of the Inquiry particularly when comment on issues related to taxation or other legislative and administrative treatment is not being sought. It is rare for community groups to seek clarification of status other than for taxation or administrative purposes.

There are times when there is a need to collect data, map or measure the community sector in order to determine gaps in service provision and identify resources and networks that amounts to the social capital of communities while acknowledging the overall contribution to society made by the charitable organisations. 

1. Current Social Expectations

Not for Profit organisations are crossing traditional boundaries and becoming part of a trend in adopting commercial principles in order to achieve charitable objectives and maintain economic viability. This move to a more commercial approach has concerned for profit entities that provide similar services, the charities that have more of a traditionalist approach and are uncomfortable with change, charities that are exclusively run by volunteers or those which have tied funding or purpose given funding. Government as evidenced by the changes in 2000 to the Fringe Benefit legislation has also noticed the move to a more commercial approach by charitable groups. Public perception of charity and charitable has also been evolving. 

One of the problems with the various definitions relating to community organisations in any legislation is that there are differing categories at both Federal and State level that results in differing tax treatment. If clear and appropriate definitions were introduced for charitable institutions and public benevolent institutions, then it should be possible to rationalise other definitions applied to a range of different community organisations.

It should be kept in mind that these definitions, especially "charitable institution" have a much wider relevance than tax law. The classification of an organisation as a "charity" sends a message to the community that its main purpose is to pursue the public good. From this standpoint, it is important that the public understands and broadly supports the way in which organisations are classified as charities. If, for example, the definitions are too broad in scope or too complex, public confidence could be undermined.

As noted in the WACOSS Perspective, the Inquiry will not examine the actual tax treatment of the different categories of community organisations. However, it will have to take tax treatment into account in framing its proposed definitions.

The New Tax System has been a catalyst in seeking to redefine charitable institutions. Regardless of the reason, a redefinition in terms may result in positive change in the following five broad areas:

· Reduction in the existing burden of, often volunteer driven organisations, in trying to wade through the plethora of definitions to establish an identity for legal, tax and community purposes 

· Offer greater guidance to the courts, the Australian Taxation Office and State revenue authorities in interpreting charitable institution in a contemporary way

· Improve the public benevolent institution definition.

· Rationalise the numerous definitions in Federal taxation legislation. This could include the amalgamation of some categories and removal of others 

· In addition, it could propose legislative and administrative changes to better integrate the Federal and State Government administration of charities.

The main purpose of a well-designed system of the Not for Profit Sector is to confer a special status on charities and certain other community organisations that recognises and supports altruistic public good activities by:

· Giving these organisations a status that attracts public support 

· Encouraging private donations to these organisations through tax incentives;

· Supporting them directly through income tax, GST and FBT tax concessions;

· Providing the greatest support, in terms of tax expenditures, to organisations

assisting the disadvantaged 

· Maintaining the integrity of this special status to the general public, corporate sector and also that of the tax system.

2. Existing Definitions

A Charitable Organisation, however, is quite clearly defined within the GST publications Charity and Gift Packs but these categories do not seem relevant to other taxes such as FBT where the historical definition of Public Benevolent Institution is still applicable.

                                                                                                                      
2a Charitable Organisation

The definition of Charity for GST purposes is as follows:

A charity is not for profit institution or fund whose main purpose is to benefit the community or a section of it through:

· the relief of poverty or sickness or the needs of the aged

· the advancement of education

· the advancement of religion, or

· other purposes beneficial to the community.

A Charitable Organisation is in effect an Income Tax Exempt Charity under the New Tax System if endorsement has been sought. This introduces yet another synonym to further confuse a community groups identity   

Charitable status attracts income tax exemptions with respect to the direct income of charities, GST free status on non-commercial activities, some FBT concessions and exemptions from various State taxes. This common law definition is also used in trust law and in State Government legislation regarding the regulation of charitable fund raising

2b Not for Profit Organisation

A not for profit organisation requires a constitution containing a dissolution and not for profit clause. However, a not for profit institution or fund established under the rules listed above, for the following purposes is not considered to be a charity:

· Sporting, recreational and social clubs

· Organisations run for the profit of their members

· Organisations run for their members’ common interest (this includes professional or trade groups)

· Community service organisations that have a significant membership purpose, such as traditional service clubs

· Political parties and lobbying groups, or

· Commercial or business enterprises operating for fundraising.

                                                                      

It is possible for Not for Profit Organisations to have a portion of their activities endorsed as a Deductible Gift Recipient. Present income tax law inappropriately restricts gift deductibility to those charities assisting disadvantaged people, while extending it to other community organisations (such as political parties, school building funds and museums) that benefit the privileged as well as the disadvantaged.  

2c Public Benevolent Institution

A Public Benevolent Institution:

· Is established and carried on for the relief of poverty, sickness, suffering, distress, misfortune, destitution or helplessness

· makes its services available without discrimination to every member of the public which the organisation aims to benefit 

· is administered for the public good without purpose of private gain, and 

· provides direct relief for the benefit of disadvantaged sections of the public eg provision of food and/or shelter for homeless people

(from ATO publication FBT Nat 3470-11.2000)

A Public Benevolent Institution or Public Benevolent Institution status attracts Fringe Benefits Tax concessions. Practically all Public Benevolent Institution s are also charitable organisations and Income Tax Exempt Charities, but only a minority of charities are Public Benevolent Institution s. This is because Public Benevolent Institution status is more narrowly defined.

3. What Are The Main Problems With The Existing Definition Of Charitable Institutions?

The ATO in its Charity Pack has given a method for self-assessment of charitable status. The publication provides an authoritative and easy to follow step method to assist organisations assess their status but it has its limitations and contains anomalies.    This may be because judicial and administrative interpretations are out of line with 30 years of development in human services and the Charity Pack is only looking from a Taxation perspective.

.

Charity Pack

The categories listed in the Charity Pack may have outlived their usefulness, and a new classification structure for charitable institutions may therefore be needed to bring the definition of charity up to date. It is very important that the full range of human services (essentially, health, education, social welfare and housing services) is clearly included in any new classification structure. Any new classification structure should accord with a contemporary understanding of the scope of human services. For example, it should clearly include services such as neighbourhood centres and employment assistance for jobless people.

Assessment through the Charity Pack has seen exclusive childcare services excluded from charitable status. It seems inappropriate to define aged care services as charitable yet exclude childcare services. 

Organisations that have previously not been perceived by the community in general or themselves as charitable are now are now charities for GST purposes and able to legally use the tax rules applicable to charities.

4. Overseas Definitions

For the purposes of this submission WACOSS will not look at the overseas examples, as there are others with greater expertise in this area. WACOSS will rely on other key agencies to make the necessary comment. 

5. Options for Enhancing or Redefining Current Definitions

5.1 What Are The Main Problems With The Existing Definition Of Public Benevolent Institutions?

Public Benevolent Institution status was originally intended to confer the most generous tax treatment to organisations that work mainly with disadvantaged people. However, it has since become out-dated, arbitrary in its application, and too narrow.

The basic principle of having a special, more restrictive, category for charitable organisations that mainly assist or work on behalf of disadvantaged people (rather than the community as a whole) makes sense. This is one way of ensuring that taxation expenditures are targeted towards those people who need them most. 

However, the definition of Public Benevolent Institution status in not keeping pace with a changing society has in effect stagnated. The courts and the ATO have also interpreted it too narrowly because revenue protection concerns have outweighed wider public interest concerns. 

The definition of Public Benevolent Institution is out of tune with contemporary modes of service delivery and development. As is the case with charitable institutions, too much attention is paid to how services are provided rather than their main purpose and target group.

The test for Public Benevolent Institution status is constrained by historical interpretation, as the definition does not have a current context. See (ACOSS Vs Commissioner of Payroll Tax (NSW) (1985))  

The constitution of ACOSS stated its first objective as:

Carrying out programs designed to contribute to the elimination of poverty and the promotion of the well being of disadvantaged and vulnerable individuals and groups

Even with this objective, the NSW Court of Appeal decided that ACOSS did not come within the description of Public Benevolent Institution because its activities did not provide direct relief to poverty, destitution, sickness, helplessness or distress. The court regarded ACOSS as providing indirect aid aimed at the relief of poverty and distress by performing advisory, informative, research and advocacy function. Accordingly it ruled that it did not qualify as a Public Benevolent Institution.

As Public Benevolent Institutions must provide direct services to disadvantaged people, this, together with other restrictions, potentially excludes organisations that achieve substantial improvements in the circumstances of disadvantaged people through policy development, advocacy, and service coordination and support.

5.1.1 Good Works or Public Good

The main underlying principle of charitable good works to assist others without consideration or profit is probably still appropriate today, and flexible enough to accommodate social and institutional change

5.1.2 Public Advocacy

The charitable status of human service organisations that engage substantially in public advocacy, for example, to improve health services for people suffering from a disease, is uncertain. This reflects a misunderstanding of the difference between charitable purposes and the means by which they are achieved, and fails to make the necessary distinction between advocacy as a means to achieve charitable purposes and political activity in general. Charities that engage in advocacy play an important role in policy development and public debate that benefits society, in general, not just the groups or communities they serve.

Advocacy and peak groups within Australia do valuable work, however, governments react negatively it they feel they are being criticised. These tensions inhibit community group’s ability to analyse government policy and to seek social reform. 

5.1.3 Self Help

Self-help organisations are generally excluded, even though they may attain charitable status for their role in assisting disadvantaged people (as noted above) and the self-help approach often achieves better outcomes for disadvantaged people. The charitable status of organisations that assist disadvantaged people through self-help is uncertain. The reason for this is that, superficially, self help organisations offend the principle that charities should not exist only to service their own members (as is the case with many clubs, for example). However, there is a growing trend for community organisations to address poverty and disadvantage through self-help and community activation. Under current charity law there are some exceptions made to the above principle in such cases, but the basis for doing so is unclear and this should be further developed and clearly enunciated.

There is no clear relationship between charitable institution status and Public Benevolent Institution status. The two categories stand alone, even though Public Benevolent Institutions are logically a sub-set of charities. This is unnecessarily complex, and confusing to the public because although most people instantly recognise the term charity they are not aware of public benevolent institutions. It would make more sense for the two definitions to be linked so that they are better understood and anomalies do not emerge between them over time. 

5.2 Possible Definition of Public Benevolent Institution?

.  

WACOSS Suggestion 

Expand the definition from the FBT documentation of a Public Benevolent Institution and make it an extension of the Charitable Organisation definition.  

A Public Benevolent Institution  

· Is established and carried on to promote social inclusion, assist people overcome adversity and hardship, improve public health and incorporate health promotion

· Makes its services available to every member of the public which the organisation aims to benefit 

· Is administered for the public good without purpose of private gain, and 

· Provides direct or indirect assistance for the benefit of those whose disadvantage prevents them from meeting their basic needs or participating in society according to their potential 

And refine the definition of charitable organisation as per the Income Tax Exempt Charitable status described in the Charity Pack of the ATO to include childcare 

Points to Note:

1. There are still 2 levels of charity which should be clarified to avoid confusion in law and by entities and the public

2. This option implies that an entity seek charitable status and if further criteria are met then the additional status of Public Benevolent Institution is conferred

3. This option would allow organisations such as WACOSS to be defined as a charity and continue its role as a developer of public policy and advocate for charitable purposes. 

6. Should Definitions Be Based On The Main Purpose Of Organisations Or Their Activities?

One of the issues the Inquiry has raised is whether a definition of charitable activities is required alongside that of charitable purposes, so that distinctions can be made (especially for tax purposes) between the different activities of the same organisation.

Purpose and not activities should to be the determinant of status. Individual activities are immaterial if they are ultimately undertaken to achieve the overall purpose of the organisation eg for profit operations of Public Benevolent Institutions or charities need to retain government support and concessions if they are ultimately intended for the maintenance and development of the overall purpose.

It would be very difficult to define charitable activities in isolation. As long as the activities fulfil the charitable purpose and are in keeping with the aims and objectives outlined in the constitution of the organisation.

Community organisations primary purpose and actual activities plus other constitutional requirements determine tax status for GST purposes. This determination is based on self-assessment, which without professional help and/or clear definitions can lead to mistakes being made and groups operating illegally.

Government has defined some activities as GST free under certain government programs (whether provided by charities or for-profit agencies), namely aged care services, childcare services, and disability services. Core health and education services are also GST free. However, this list is already growing as organisations both for and not for profit seek private rulings 

7. How Should The Classification And Regulation Of Charities Be Administered?

Due to the fragmented definition of charity there is no overarching database or charity register at either a Federal or State level, however, this will be partially addressed with the ATO requirement for charitable organisations to seek endorsement as a Deductible Gift Recipient and/or Income Tax Exempt Charity.  Consequently, current mechanisms to review and update official interpretations of the scope of charitable and Public Benevolent Institution status are fragmented and inadequate.

As the data collection role at the national level largely falls to the Australian Taxation Office, concern must be raised as revenue issues may overshadow broader public interest issues in defining charitable purposes.

WACOSS Suggestion

A Council or Committee looking at regulation, classification and eventually quality assurance could be introduced to initially look at all the implications of the findings of this Inquiry and eventually maintain a register of charities to become the Charities Council. The proposed council could be set up with membership from Federal and State government, the charitable sector, the community and corporate Australia.

The effective regulation of charitable groups would enhance public image, increase donor confidence and reassure the business community of the integrity of charities in Australia. 

This model would also provide charities the opportunity to achieve better integration of the administration at Federal and State Government level, encourage the sharing of information and reduce administrative and compliance costs currently associated with registration and regulation of charities.

Conclusion

Positive outcomes from this Inquiry should result in Community Service Organisations both Charitable and Public Benevolent Institutions remaining proactive in developing a framework of strategies that allow for effective advocacy while affirming their mission and integrity within the Community Services Sector, to funding bodies and the Australian public.
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ISSUES RELATING TO THE DEFINITION OF CHARITIES AND RELATED ORGANISATIONS

SUMMARY AND RECOMMENDATIONS

Summary

The New Tax System has been a catalyst in seeking to redefine charitable institutions and the West Australian Council of Social Service (WACOSS) welcomes the opportunity to make a submission, however, has concerns over the implementation of the final recommendations of the Inquiry particularly when comment on issues related to taxation or other legislative and administrative treatment is not being sought. It is rare for community groups to seek clarification of status other than for taxation or administrative purposes.

Regardless of the reasons, a redefinition in terms may result in positive change in the following five broad areas:

· Reduction in the existing burden of, often volunteer driven organisations, in trying to wade through the layers of definitions to establish an identity for legal, tax and community purposes 

· Offer greater guidance to the courts, the Australian Taxation Office and State revenue authorities in interpreting charitable institution in a contemporary way

· Improve the public benevolent institution definition.

· Rationalise the numerous definitions in Federal taxation legislation. This could include the amalgamation of some categories and removal of others 

· In addition, it could propose legislative and administrative changes to better integrate the Federal and State Government administration of charities.

The main purpose of a well-designed system of the Not for Profit Sector is to confer a special status on charities and certain other community organisations that recognises and supports altruistic public good activities by:

· Giving these organisations a status that attracts public support and confidence 

· Encouraging private donations to these organisations through tax incentives;

· Supporting them directly through income tax, GST and FBT tax concessions;

· Providing the greatest support, in terms of tax expenditures, to organisations

assisting the disadvantaged 

· Maintaining the integrity of this special status to the general public, corporate sector and also that of the tax system.

Recommendations

Recommendation 1

Make legislative changes to the definition of Public Benevolent Institution that reflects current trends and modern approaches by charitable organisations.

WACOSS suggests that the changes be made in such a way that all not for profit organisations are defined sequentially, providing clear differences and a relationship between community groups, charitable organisations and Public Benevolent Institutions. A Public Benevolent Institution should be defined in such a manner that it is clearly a sub set of charitable organisation.

The definition should still embrace the concept of public good but be simple, consistent, sufficiently flexible to encompass social trends and capable of comprehension by the community at large. 

The proposed new legislative definition of Public Benevolent Institution should remove the current restriction providing direct services to individuals within their target group. Policy and advocacy work to enhance charitable objectives should be seen as charitable.

In making legislative change to the Public Benevolent Institution definition, rationalise the terminology used to describe charities and charitable organisations by removing overlapping, confusing and redundant categories. 

Recommendation 2

Create a Charities Council or Commission to ensure clarity, equity and currency of definition and to administer charitable organisations. 

WACOSS suggests that the Charities Council be an autonomous body formed to initially advise on the outcomes and to ensure that the implementation of the recommendations from the Inquiry are equitable and appropriate. After the implementation phase, the Charities Council would be responsible for the registration and classification of Charities while coordinating the administrative requirements of State and Federal Government.
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