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SUBMISSION TO THE COMONWEALTH INQUIRY INTO THE DEFINITION OF CHARITIES AND RELATED ORGANISATIONS

The charitable exemptions outlined in this submission are those pertaining to the following Western Australian taxes: payroll tax, land tax, stamp duty on conveyances, financial institutions duty (FID), debits tax, motor vehicle licence fees and stamp duty on motor vehicle licence transfers.

Definitions of Charitable Organisations

There is no standard definition or criteria for charitable organisations or activities which receive State tax concessions.  Where there is no definition of charitable institution, the common law definition applies by default in most cases. In addition, the Land Tax Assessment Act 1976 extends a charitable exemption to bodies that do not fall under the common law definition of charitable institutions (eg. non‑profit sporting bodies) as well as to those charitable bodies that do.  Nearly all State taxation Acts have a reference to charitable purpose, but none of them define what charitable purpose actually means.

Only two State taxation Acts actually define charitable organisations - Financial Institutions Duty Act 1983 and Payroll Tax Assessment Act 1971.  These two definitions vary from the common law definition in that they exclude universities from the definition of charitable organisation.

· The definition of charitable institution in the Financial Institutions Duty Act 1983 is as follows:

(a) a public benevolent or a religious institution;

(b) a public hospital or a hospital that is carried on by an association or other body of persons otherwise than for purposes of profit or gain to the individual members of that association or other body;

(c) a primary or secondary school or secondary college that is carried on by an association or other body of persons otherwise than for the purposes of profit or gain to the individual members of that association or other body;

(d) a trust the money of which may not be applied otherwise than for charitable purposes; or

(e) an institution, not being a tertiary educational institution and not being a charitable institution within the meaning of paragraph (a), (b), or (c), established for charitable purposes.

· The definition of charitable institution in the Payroll Tax Assessment Act 1971 is any body or organisation established or carried on for charitable purposes other than:

(a) a body or organisation whose sole or principal purpose is the provision of tertiary education; or

(b) a college or other vocational education and training institution under the Vocational Education and Training Act 1996.

Applications of Charitable Exemptions in State Taxes

A list of organisations classified as charitable organisations under the common law definition, and the State tax exemptions currently applying to them, is as follows:
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(a) Some State legislation specifies charitable institutions separately from the charitable bodies making up that definition (of charitable institution).

(b) Charitable institutions are those institutions classified as charitable under the common law.

(c) Dual test (of charitable organisation and charitable activity/purpose) applies.

(d) Charitable organisations will only be exempt from stamp duty on motor vehicle licence transfers if they receive an exemption from motor vehicle licence fees.  Stamp duty is payable if a concession of less than 100% is given for motor vehicle licence fees.

(e) There are no restrictions regarding the use of the land of these organisations, in order to qualify for an exemption.

(f) These sub-sets of charitable institutions only encompass those which are not-for-profit organisations (as implied by the common law definition).

(g) Exemption applies only if university is government funded.

(h) Concession only applies if vehicle is a school bus (used for transport to and from school) or is used for excursions.

(i) Although non-profit sporting bodies are not charitable institutions as per the common law, they receive a charitable exemption for land tax.

Currently, Western Australian tax exemptions for charities apply to either:

· any activities of an organisation classed as a charitable organisation (eg. FID);

· charitable activities of any organisation (eg. stamp duty on conveyances); or

· charitable activities of an organisation classed as a charitable organisation (eg. payroll tax, land tax, debits tax, stamp duty on motor vehicle licences, motor vehicle licence fees).

Most of these charitable concessions and exemptions require organisations to satisfy the criteria of qualifying as a charitable institution (with the exception of stamp duty on conveyances), as well as proving that they are carrying out a charitable activity (with the exception of FID).  However, the application of a dual test is not always implemented in practice. 

The only instance where PBIs qualify for a different level of exemption to charitable organisations is for motor vehicle licence fees and stamp duty on motor vehicle licence transfers.

The following details the “tests” required in relation to each specific State tax.

Payroll Tax

The exemption applying to charitable organisations is only applicable to wages paid/payable to employees for work performed in connection with any charitable purpose for which the institution is established or carried on.  However, in practice the exemption applies regardless of the type of activity to which the wages paid relate).

Charitable organisation is defined as any organisation established for charitable purposes.  However, it specifically excludes universities, which are charitable institutions under common law.  

However, the application of a dual test is not always implemented in practice (eg. a charitable organisation receives an exemption for payroll tax regardless of what type of activity was performed in relation to wages paid).

Land Tax

The dual test requirement for the charitable exemption for land tax also varies between the different types of charitable institutions.  

In the case of a charitable institution, university, school or college (not‑for‑profit), religious institution, and charitable trust, land must not be used for a commercial, business or professional purpose in order to qualify for the concession/exemption.  However, the land tax exemption extending to a PBI, public hospital or hospital run by a religious body applies regardless of the use of the land. 

Although non-profit sports associations are not deemed a charitable organisation under common law, they are eligible for a charitable exemption for land tax, but receive no other State tax concessions.

Stamp Duty on Property Conveyances

An exemption applies if the conveyance, transfer, settlement, etc is made for charitable or similar public purposes, regardless of whether the relevant body is a charitable institution or not.

Financial Institutions Duty

Charitable institutions (which do not include universities for the purposes of the FID Act) receive an exemption regardless of their source of income (ie. even for funds deposited that have been obtained through a commercial activity or operation of the charitable organisation).  

Debits Tax

The exemption applying to charitable organisations is only applicable to debits made in relation to a transaction/s made by or on behalf of the charitable institution, wholly and exclusively in furtherance of its objects (ie. transaction/s must be to do with a charitable activity or operation, in order for exemption to apply).

Motor Vehicle Licence Fees

In order to qualify for a 50% concession, the vehicle used by a charitable organisation must be engaged in community services (eg. transporting people on excursions or sporting activities, etc).  In order to qualify for a 100% exemption, the vehicle used by a charitable organisation must be engaged in providing “direct aid to the needy”.  These two activities differentiate between the broader “charitable purpose” (which relates to the 50% concession), and the more narrowly defined “public benevolent purpose” (which relates to the 100% exemption).  

A dual test (qualification as a charitable institution and charitable purpose/activity) applies to charitable organisations, PBIs and charitable trusts in order to qualify for a concession for motor vehicle licence fees.  However, other institutions which are classified as charitable institutions under the common law, and which receive a concession for motor vehicle licence fees, do not have to undergo a dual test, and qualify for a concession on the basis of “organisation” only.  

A school or college gets a concession for only the specific charitable activities of using the vehicle as a school bus or for excursions.

Stamp duty on Motor Vehicle Licence Transfers

Stamp duty is only payable on motor vehicle licence transfers where a motor vehicle licence fee has been charged (including where the Department of Transport has given a concession of less than 100%).
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