INQUIRY INTO THE DEFINITION OF CHARITIES AND RELATED ORGANISAITONS

Submission by the NSW Cancer Council

The NSW Cancer Council is a public benevolent institution established under an Act of the NSW Parliament.  The key features of the NSW Cancer Council Act 1995 (replacing an earlier 1955 Act) that are relevant to this inquiry are;

· The Cancer Council is governed by a Board appointed by the Minister for Health.

· Objects are prescribed for the Cancer Council covering research, education and the provision of relief to cancer patients and their families, together with all acts and things that are necessary or convenient for giving effect to its objects.  The objects provide specifically for the Cancer Council to advise the Minister and the Director General of the Department of Health on issues relating to cancer.

· The Act establishes a requirement for reporting to Parliament and subjects the Cancer Council to a degree of public scrutiny unusual for a public benevolent institution – including audit by the Auditor General, and compliance with Freedom of Information legislation.

· The Act makes specific provision for the Cancer Council to receive donations and bequests, to establish and administer trusts, and to exempt the Cancer Council from stamp duties applying in respect of any gifts or bequest in favour of the Cancer Council.

The Cancer Council is not and does not represent the Crown.

The Cancer Council is therefore a public benevolent institution by legislative intent.

This intent is consistent with the objects and activities of the Cancer Council when judged by commonly accepted definitions of the activities of a charity or public benevolent institution:

· It is a non-profit body,

· It is carried on without the purpose of private gain,

· It provides a public benefit through its research, cancer support services and the advancement of public education and knowledge about cancer, its cause, prevention and treatment.

In addition, the Cancer Council is supported by a large body of volunteers who donate services annually valued at greater than $1 million.

There appears to be no useful purpose served by the distinction between a charity and a public benevolent institution, unless the government is proposing to differentiate the way they are treated in policy terms.  The definition needs to be adequate to reliably determine tax treatment at Commonwealth and State level.

A recent phenomenon has been the emergence of privately owned and operated charities that raise funds for nominated causes.  In these cases, private return is reflected in salary and benefits payable to the principals.  This challenges the traditional notion of a not-for-profit charity.  The level of disclosure from these and some other charities is sometimes suboptimal, and cost to revenue ratios unacceptably high.   The inquiry may wish to consider whether minimum standards of governance and financial disclosure should be imposed on organisations raising money from the public for benevolent purposes.  It may also wish to consider whether certain financial tests should be applied to determine eligibility for tax exemption. Such financial tests might go to the question of determining the predominant beneficiary from funds received.  Although benchmarks exist in State charities legislation, it is unclear that these are effectively monitored, or that realistic incentives for compliance exist.

The definition of a public benevolent institution, and to some extent that of a charity is unduly restrictive when the activities of the Cancer Council are considered.  Its education and cancer support activities are clearly consistent with the definition of a charity and with a purpose of alleviating misfortune contained in both definitions.  However, the relevant definitions need to reflect more explicitly the status of health and medical research, which constitutes around 40% of the Cancer Council’s activity.

One approach to considering the work of the Cancer Council and related bodies is as organisations delivering public or near-public goods.  Health and medical research falls into the former category.  The NSW Cancer Council’s research agenda is directed towards research products which private business cannot produce and sell in markets because the outputs are not proprietary, and there would be an opportunity cost to consumers and government if output were to be private goods.  The Cancer Council’s education and cancer support activities are near public goods just like education, libraries and welfare support.  It would be possible to offer these services on a private, non-charitable basis, but if that where to happen equity would be threatened, and the benefits of providing these services would be undermined.  While the Cancer Council may choose to charge for some of those services to particular markets for cost recovery reasons, this is quite different from an arrangement where these goods would be sold through private markets.

The government’s own review of health and medical research, commonly called the Will’s Report, highlights the important public good served by health and medical research and calls for actions to strengthen the virtuous cycle of collaboration between government, the non-government sector and industry to improve research capacity and performance in Australia.  It is important that research conducted or sponsored by public charities continue to receive the same favourable treatment as is currently the case, and indeed for government to expand the opportunities for the community to contribute to such non-profit, charitable research funding.

Any move to limit the participation of such research bodies, as charities will undermine the social coalition the government seeks to build.  Furthermore, it will be inconsistent with the even more favourable taxation treatment of research and development afforded to private industry, allowing 125% tax deductibility for such expenses. Those who fund research by the Cancer Council, our donors, receive only 100% tax-deductibility for their contribution. Proponents of a level playing field between private and charitable sectors in research need to take account of such counter balancing benefits between sectors.

Further restrictions on the entitlement of health research organisations to claim tax deductibility will reduce the incentive for the community to contribute to their funding and force governments to increase their expenditure budgets by more than the tax foregone.

Recommendation:

1. That the definition of charity and/or public benevolent institution be modified to cover non-profit/not-for-profit organisations providing public goods and near public goods

2. That the definitions of charities and/or public benevolent institution specifically include organisations conducting health and medical research on a public good and not-for-profit basis.

3. That criteria for governance, public disclosure and financial performance of public benevolent institutions be developed as one validation of eligibility for this status.

The inquiry seeks advice on how to treat organisations whose services extend to the delivery of goods that are also delivered by the private sector; and on non-profit bodies that carry out lobbying.

The Cancer Council operates retail stores that reinforce its public education objectives of promoting health behaviour in relation to cancer.  It accepts that these quasi-commercial activities should be subject to GST, but that such activities should not affect the Cancer Council’s recognition as a charity or public benevolent institution as the operations are entirely consistent with its predominant charitable purpose, and proceeds are directed to supporting that predominant purpose.

In relation to pubic advocacy conducted by charities, it would appear to be discriminatory to deny organisations who undertake advocacy to support their predominant benevolent purpose the benefits of their status as a public benevolent institution.  There is a natural entitlement for all Australians citizens, as individuals or corporations to make their views about public policy known and in the case of the Cancer Council this is an extension of its public education role.

The inquiry may be interested to examine the compact developed between the voluntary sector and government in the United Kingdom.  This compact was initiated by the Home Office and involved detailed negotiations with the voluntary and community sector.  It clearly established the right for all organisations to campaign even if in receipt of government funding.  Fundamentally the compact endorses the importance of the community and voluntary sector in the development of civil society.  For such a role to be effective, the right of the sector to undertake public advocacy needs to be respected, when it is undertaken on a non-partisan basis, and in alignment with the predominant public purposes of the charity.

Recommendation:

1. That the definition of charities and their subsequent tax treatment recognise the appropriateness of charities undertaking some commercial activities consistent with their predominant purpose,

2. That public advocacy is an appropriate activity of organisations classified as charities or public benevolent institutions, and should not affect their status when the activity are is undertaken in support of the predominant purpose of the organisation.

Thank you for the opportunity of making a submission to the inquiry.
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