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Overview

The ACT Council of Social Service Inc (ACTCOSS) is the peak representative body for not-for-profit community organisations and disadvantaged and low-income citizens of the Territory.  ACTCOSS is a member of the nationwide COSS network, made up of each of the state Councils and the national body, the Australian Council of Social Service (ACOSS).

ACTCOSS has the twin roles of representation and advocacy. The Council’s objectives are the representation of disadvantaged people, the promotion of equitable social policy, and the development of a professional, cohesive and effective community sector.

The membership of the Council includes the majority of community based service providers in the social welfare area, a range of community associations and networks, self-help and consumer groups, and interested individuals.
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Background

The ACT Council of Social Service Inc (ACTCOSS) has three main representative responsibilities, including representing the interests of consumers, the interests of community service providers and the sector, and the public/community interest in the Territory.  It is particularly with the interests of community service providers and consumers in mind that the Council provides this submission to the Inquiry into the Definition of Charities and Related Organisations.

Criteria

ACTCOSS has addressed the Inquiry’s terms of reference using the following criteria:

· The nature of the contemporary charitable sector

· Recent changes to the operation and funding of community organisations

· The importance to community organisations of charitable status

· Ensuring the appropriate targeting of charitable status

· The needs and interests of people in disadvantage

· The role of advocacy organisations within the community sector

Priority Areas

Defining Charities

The existing definition of a charity is outdated and does not reflect the contemporary community welfare sector.  As stated in the accompanying discussion paper, at common law charity is generally understood to be
:

· A non-profit body

· Providing a public benefit (or providing relief of poverty to limited beneficiaries), and

· With a sole or dominant purpose that is charitable in a technical legal sense, that is:  the relief of poverty, the needs of the aged and the relief of sickness or distress; the advancement of education; the advancement of religion; or other purposes beneficial to the community.

This definition of a charity has become outdated by changes to both the composition of the community sector and the nature and level of services delivered by the sector to people in disadvantage.  

Some of the major changes to the community sector since the development of this definition of a charity include:

· A changed relation with governments, characterised by the movement from the receipt of grants to outcomes based funding agreements through service purchasing arrangements and competitive tendering

· An increase in the level and type of services provided by non-government organisations, and 

· A complex mix of service delivery through both commercial and non-profit organisations.

As a result of these developments, the existing definition of a charity no longer reflects a contemporary view of human services.  There are many anomalies with the treatment of community organisations and some services such as child care services have been unfairly excluded from charitable status.  In addition, the charitable status of organisations that assist disadvantaged people through self help is uncertain and needs to be further developed and clearly enunciated.

In order to ensure that all appropriate organisations are able to claim charitable status, it is important that any new definition or classification of charities include the full range of human services such as health, education, social welfare, child care, employment and housing services.

Recommendation 1:
ACTCOSS recommends that the definition of charities be reviewed to incorporate the full range of human services.

Advocacy Organisations

A particular anomaly with the existing definition of charities is the exclusion of advocacy agencies.  Advocacy organisations whose primary activity is directed at people in disadvantage play an important role in furthering and developing public policy in this area.  In excluding advocacy agencies as charities, the existing criteria do not distinguish between general political activity and advocacy as a means to achieve charitable purposes.  

The critical test for determining charitable status needs to be that the organisation’s primary purpose is to assist people in disadvantage.

Recommendation 2:
ACTCOSS recommends that the definition of charities be broadened to include advocacy groups whose primary objective is to assist people in disadvantage.

Public Benevolent Institutions

The introduction of the Public Benevolent Institution (PBI) category into the tax system was designed to provide more generous tax treatment to organisations which work primarily with disadvantaged people.  However, the benefit of the PBI category to the community sector and the wider public has been eroded through the way in which it has been defined by the Australian Taxation Office and the courts.

Obtaining PBI status is particularly important for community organisations.  Public and corporate donations favour tax deductible organisations over organisations without tax deductible status.  The granting of tax deductible status is therefore valuable for community organisations, particularly in sectors which rely more heavily on corporate and private donations for core funding.  In addition, Fringe Benefits Tax exemptions allow community organisations to recruit higher quality staff through paying them better salaries.  

One of the main problems with the present system is that the decision to grant PBI status is based too heavily on how services are provided, and not on who is the organisation’s main target or constituency group.  This tends to disadvantage smaller and emerging charities relative to larger and older charities with existing PBI status.  Small organisations established to further Reconciliation are one example of this disadvantage.

The test for the granting of PBI status needs to be based on the primary purpose of the organisation.  A primary purpose of assisting and representing people living in disadvantage must be the key criteria for deciding a tax deductible charity. 

Recommendation 3:
ACTCOSS recommends that a primary purpose of assisting and representing people living in disadvantage be the key criteria for deciding a tax deductible charity.
Summary

The nature of community organisations and the type of work they undertake has changed considerably since the concept of a charitable organisation was defined.  The definition used for tax purposes now no longer reflects the contemporary human services sector, and results in a number of anomalies in the treatment of different organisations.  The definition of a charity needs to be revised to reflect the contemporary human services sector.  In particular, the test for a charity needs to be based on the primary aim of the organisation rather than the means by which it achieves these aims.  A primary purpose of assisting people in disadvantage needs to be the test for deciding which organisations should be regarded as charitable.

� Inquiry into the Definition of Charities and Related Organisations, Issues Paper, 10 November 2000, pp11-12






