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1.
INTRODUCTION
The Department of Health and Aged Care (the Department) welcomes the Inquiry into the Definition of Charities and Related Organisations as a timely opportunity to take stock of those areas where there is a lack of fit between charities law, contemporary practices and an appropriate framework for promoting and sustaining civil society.  That the Inquiry will not be taking evidence, or commenting, on tax matters is noted.

Australian charities law has its origins in the Preamble to the UK Charities Uses Act 1601 which set out the four ‘heads’ of charity: the relief of poverty, the advancement of education, the advancement of religion, and purposes beneficial to the community not falling under the first three heads.  This definition and the general principles connected with it were imported into Australian law via the ruling of Lord Macnaghten in Commissioners for Special Purposes of Income Tax v Pemsel [1891] AC 531.  There is no specific Commonwealth charities law.  The majority of States and Territories have some form of legislation relating to various aspects of charity such as the collection of monies for charitable purposes.

Overseas, other jurisdictions where charities law is based on these common law antecedents have been examining the fit of their legislation with modern practices including Canada, the UK, and each of the UK jurisdictions separately.

The involvement of not-for-profit organisations in the funding and delivery of health and aged care services has been, and continues to be, substantial, most notably in the areas of hospital services, aged and community care services, and mutualised private health insurance funds.  They also provide a diverse range of services such as Indigenous health care, palliative care, mental health care, extended care, acute care and research and training.

Australian charity was founded on a belief in civil society, corporately responsible but subsidised by government, aligned with encouragement of self-help and independence, and a determination to avoid the deleterious effects of over reliance on charitable assistance.
  

Public and government attitudes to charity and philanthropy have fluctuated over the centuries depending on notions of private rights and responsibilities, the primacy of religious beliefs, the role of trusts, the role of government in welfare, and the basis of a civil society.
  Even so, Governments have always worked with and subsidised charities and philanthropists in various ways, although the transparency of the subsidies and the nature of the relationships have changed over time.  During the 20th century, increased State involvement in community programs accompanied by the proliferation of quasi-charitable, not-for-profit and community organisations providing similar services, required philosophical and practical adjustments by charities.

The Prime Minister’s articulation of the Australian values to underpin civil society in the 21st Century renews the core values of this tradition:  ‘independence, equity, shared endeavour and bold enterprise’.

This Submission addresses only some of the areas of information requested by the Inquiry.  Section 2 provides a brief overview of the national health and aged care systems and the contributions charities and related organisations to them.  This is elaborated in Section 3,  Size and Composition of the Sector, with some snapshot statistics and descriptive material to assist the Committee in understanding the diversity of the ‘the sector’.  Section 4 outlines the key characteristics of the current social and economic environment for the health and aged care sectors as a whole, and briefly looks at the implications of these for defining the sector.

Issues around Wholly or Partially Charitable Organisations are discussed in Section 5 including indirect assistance, advocacy, multiple income streams, and the appropriate basis for assessing ‘charitable’ status.  Current overseas and Australian definitions are covered in Sections 6 and 7 while Section 8, Options for Enhancing Definitions in Australia, proposes some principles that might assist the Inquiry in framing new definitions.

2.
THE NATIONAL HEALTH AND AGED CARE SYSTEMS
The aim of the national health and aged care funding systems is to give universal access to health care through Medicare while allowing choice for individuals through a substantial private sector involvement in delivery and financing.

Australia has a unique balance between public and private sector involvement in health and aged care, with the public sector playing a bigger role than in the United States to ensure we have universal access to services, and with the private sector playing a bigger role than in the United Kingdom to allow more responsiveness to individual choice.  Charities and related organisations (including public benevolent institutions) are strongly represented in both sectors.

The Commonwealth has a leadership role in policy making and particularly in national issues like public health, research and the provision of health information. The Commonwealth funds most medical services out of hospital, and most health research, with charitable organisations and philanthropic foundations boosting the resources available for research.  The Commonwealth, States and Territories jointly fund public hospitals all of which have public benevolent institution status. 

Commonwealth funding for Medicare is mainly provided as:

· subsidies for prescribed medicines and private medical and optometrical services;

· substantial grants to State and Territory governments to contribute to the costs of providing access to public hospitals at no cost to patients, and other health services; and 

· specific purpose grants to State/Territory governments and other bodies.

In addition, Commonwealth general-purpose funding grants to State and Territory governments flow partly to health services.  State and Territory governments supplement Medicare funding with their own revenues, mainly to fund public hospitals.

Under Medicare, the Commonwealth Government also provides a range of grants to government and non-government bodies in order to achieve specific health care objectives. These include:

· the provision of services to special needs groups such as people in rural and remote areas, Aboriginal and Torres Strait Islander peoples, and people with mental illness;

· targeting preventive services to the appropriate groups, for example breast cancer screening for women in defined age groups; and

· improving general medical practitioner and associated services.

The States and Territories are primarily responsible for the delivery and management of public health services and for maintaining direct relationships with most health care providers, including the regulation of health professionals.  They deliver public acute and psychiatric hospital services and a wide range of community and public health services including school health, dental health, maternal and child health and environmental health programs. 

All levels of government – plus consumers, charities and related organisations and the for-profit sector – have some role in funding, administering, or providing aged care for older people.  Residential aged care is regulated and financed by the Commonwealth by means of subsidies paid to service providers, based on the level and type of care needed by the individual.  Residential aged care is provided mainly by the non-government sector (both non-profit and for-profit providers). Residents may pay daily care fees and accommodation payments related to the level of care, with special provisions for residents who have difficulty paying these charges.

Community care services for the frail aged and the disabled (eg, delivered meals, home help and transport) are jointly funded by the Commonwealth, State and Territory governments contributing according to a formula.  Some State, Territory or local governments provide some community services.  Clients pay different fees for services depending on the type of service and the client’s capacity to pay.  The Commonwealth funds intensive Community Aged Care Packages of coordinated care to enable older people to continue living at home, who might otherwise require low-level residential services.  Charities and related organisations are the major service providers but there is also a relatively small number for-profit organisations.

There is a large and vigorous private sector providing health services. Private sector funding currently accounts for about one third of health expenditure.  The Commonwealth Government considers that strong private sector involvement in health services provision and financing is essential for the ongoing viability of the Australian health system.  For this reason, the Commonwealth Government provides a 30 per cent subsidy to individuals who take out private health insurance.  There are 44 private health insurance funds registered by the Commonwealth of which 41 are not-for profit.  Most of these are open to all Australian residents, but some cover restricted groups such as employees of a particular firm.

Charities and related organisations are some of the many players in the private sector, contributing in their capacity as:

· service providers;

· research institutes;

· donor institutes;

· consumer education and sufferer support groups; 

· charitable trusts, foundations and grant making foundations; and

· peak organisations.

The contributions of charities and related organisations are enhanced through a privileged legal status and a special place in public sentiment.

In general, the Department makes no distinction between charities and related organisations and other types of organisations in relation to funding or other arrangements.  At the same time, their contribution is acknowledged as essential.

Section 3 (below) provides a sketch of the organisations involved in each of the categories named above.  Within most of the categories there is perhaps as much heterogeneity and lack of common reference points as there are commonalities.  Nor is there, or likely to be, a common sort of relationship between the Commonwealth and the charities and related organisations given the scope and diversity of policy frameworks for health and aged care.  In other words, it is very difficult to generalise.

3.
SIZE AND COMPOSITION OF THE SECTOR

The health and aged care systems combine the charitable traditions of ameliorating poverty and disease with cutting-edge science and technology, national (and increasingly international) business investments and, increased blurring of the distinctions between not-for-profit and for-profit operations. 

The legal entity and tax status of the organisations involved in the systems varies widely and includes:

· old established organisations established by Royal Charter or Act of Parliament, friendly societies, un-incorporated and incorporated associations, companies limited by guarantee and cooperatives; 

· public benevolent institutions, charities and religious organisations and not-for-profit community service organisations with the latter category having increased in number significantly from the mid-1970s.

Over time, old-established institutions that began, and continue to regard their charters primarily as religious or benevolent, of necessity will have registered as contemporary legal entities and applied to the ATO to establish advantageous status in relation to various government taxes and duties.

Under the new tax system, the Commonwealth Government enabled public and not-for-profit hospitals, and charities and certain other not-for-profit organisations continuing access to fringe benefits while setting caps to stop overuse:  $17,000 per employee for public and not-for-profit hospitals; and $30,000 per employee for charitable organisations.  In addition, the Government is providing public hospitals with transitional grants of $240 million over three years.  A further concession to charities and not-for-profit hospitals operating in regional areas is the exemption from FBT of employer-provided housing located at least 100 kms from a population centre of 130,000 or more.  This recognises the difficulties regional areas have in competing with the conditions offered by metropolitan hospitals for professional staff.

These decisions to some extent acknowledge that across all Departmental programs market capacity is patchy in terms of both availability of providers and the quality/cost effectiveness of potential providers: for hospital services, for aged care residential services, for HIV/AIDS and drug services; Indigenous primary care services; community aged care services. 

· In some locations there may be a choice of providers in the market with internal market competition and a range of external drivers sharpening cost effectiveness, for example, metropolitan areas where private health insurance companies are contracting with private hospitals.

· In other locations or for particular services (eg, Indigenous youth suicide; HIV/AIDS services in rural areas), there may be few or no obvious providers and a need to invest in provider capacity and/or community building to support the delivery of services essential for community.  The RFDS for example, provides primary health care clinics for many rural and remote communities too small to support a general practitioner, or because, despite considerable financial incentives being offered, the communities have been unable to attract a general practitioner.  

Many of the organisations involved engage in business or business-like activities – from the major Catholic aged care and hospital facilities, to the small community organisations entering into a contract to deliver services on behalf of government or other funders.

As a response to increasing competition within the sector – competition for government contracts and competition for charitable/philanthropic funding and volunteer labour – many of the smaller church organisations are merging to form national welfare ‘corporations’.  Mission Australia, with an annual budget of $100 million, considers that their merger gives them national direction, economies of scale in tendering for contracts, and the capacity to provide uniform services and standards across Australia.  The Smith Family considers that being a national organisation gives them an edge in competing for business partnerships and sponsorships, helps attract highly influential people to their council and enables them to get closer policy makers.

To some extent this brings the profile of the welfare sector organisations closer to that of the health and aged care sectors with a very mixed market of a small number of large and influential organisations and a very much greater number of small organisations.  Father Nic Frances of the Brotherhood of St Laurence estimates that there are now around 20 welfare organisations across Australia delivering 70 per cent of government’s welfare programs.
 

The Inquiry may wish to look further into the extent to which national welfare corporations will affect the viability of not-for-profit community organisations in the aged care, health and welfare sectors.  Analysis by Givewell of funding trends for 1999 show that ‘in general, faith based charities and aged care organisations fared well in terms of increased government support.  Increases were skewed towards large organisations and those that were already successful in attracting government funding.’

Comprehensive statistics on the size (number of organisations and/or financial contribution) and composition of the sector are not readily available.  While the ATO would provide a good source of data, their data would almost certainly be incomplete and cover the more substantial organisations.  In 1999, the ATO was aware of some 30,000 ‘gift deductible entities’ but noted the potential for as many as 200,000 entities to register for GST.
 

Snapshots from available data provide only a partial picture of the sector.

· It has been estimated that in 1990 there were 700 not-for-profit hospitals and nursing homes, 350 other not-for-profit health organisations.
 

· A more recent international comparative study, by the John Hopkins Comparative Non-profit Sector Project, noted that in 1995-96 the non-profit sector overall had operating expenditures of $19 billion, or 5.2 per cent of the country’s gross domestic product.  In terms of Australian non-profit employment, human services dominated: education (23.3 per cent), social services (20.1 per cent) and health (18.6 per cent).
  

In comparison, the 1995-96 survey by the Centre for Australian Community Organisations and Management found not-for-profit organisations spent around $27 billion, or around 6 per cent of GDP, employed around 11 per cent of private sector employees and 7 per cent of the total workforce.  Around $2.8 billion of the sector’s revenues came from donations but distribution of donations within the sector was uneven with about half going to religious organisations.

· Analysis by O’Keefe and Partners of giving trends shows that:

· Australian households donated more than $1.4 billion in cash donations to the nation’s not-for-profit organisations in 1998;

· the nation’s Top 12 (by income) charities are growing at almost twice the rate of the nation’s economy.  This includes five health focussed organisations: Children’s Hospitals, the Heart Foundation, Cancer Foundations, Red Cross Australia, and MS Societies;  

· while direct corporate philanthropy continued to decline ($362 million down from $386 million in 1997), corporate support of not-for-profit organisations in general continues to grow through sponsorships, company trusts and cause marketing; and

· of the $25.1 million disbursed by the Top 8 trusts, the Viertel Charitable Foundation and the Gandel Foundation, both strong supporters of health research, distributed $5 million.

· While the Department interacts in a range of ways with charities and related organisations in the health and aged care systems, detailed information on the status of these organisations is not kept for all programs.
-
In 1998-99 there were 755 public acute and psychiatric hospitals in Australia with total recurrent expenditure of $13.77 billion, all of which have public benevolent institution status.  Of these, 193 were in metropolitan areas, 398 in rural areas and 164 in remote areas.

· In 1998-99, there were 128 not-for-profit private hospitals, accounting for 41per cent of the private hospital market.  Of this total, 76 were religious/charity oriented.  Not-for-profit private hospitals, as a whole, constitute 44 per cent of private hospital beds, 45 per cent of patient separations and 46 per cent of patient days.  

· Charities and related organisations comprise 64 per cent of providers of residential aged care, 66 per cent of providers of Community Aged Care Packages, 64 per cent of providers of Home and Community Care services. Of organisations funded in 1999-00 to provide services under the National Respite for Carers Program, 69 per cent were charitable, religious or community bodies.
· In 1999-00 funding of $2.04 million was provided for healthy ageing partnership initiatives and research, of the sort not generally undertaken by the market: promoting the value of older Australians; extending life long learning opportunities; and healthy ageing initiatives.  Around half of the grantees were not-for-profit organisations or peak organisations.  Funding in 2000-01 builds on these initiatives and supports a national volunteer training program for older people that could employ an under-tapped labour resource.
· Services funded through Aged and Community Care User Rights programs are provided exclusively through not-for-profit organisations: 9 advocacy services and 158 providing visitors under the Community Visitors Scheme.
· Ten of the twelve peak organisations funded under the Community Sector Support Scheme have Public Benevolent Institution and Donation Gift Recipient Status.  

· All of the 195 community managed Aboriginal Medical Services funded by the Department are not-for-profit organisations.  
· In 1999-2000, the NHMRC allocated $230.3 million in health and medical research grants to approximately 110 approved research institutions.  Institutions included medical research centres and institutes, universities and colleges, all not-for-profit with 20 per cent of them research institutes.  Both the business and charitable sectors and private individuals significantly boost the provision of funding for health and medical research.
· In 1999-2000 Commonwealth funding of around $50 million for population health initiatives was provided to charities and related organisations.  The bulk of this funding supported National Illicit Drug Strategy programs, HIV/AIDS initiatives and family planning programs through service provision and related research.
· Foundations provide an important source of funding for: health and other research conducted by universities, hospitals and research institutes; scholarships; programs funds for service providers; and consumer and sufferer support for such conditions as alzheimer’s disease, cancer, cystic fibrosis, and stroke.  The number of these organisations and the extent of their contribution to health and aged care funding is yet to be quantified.

3.1
Service providers

3.1.1
Public hospitals

For certain tax provisions, ‘a public hospital that is a public institution’ is regarded as a public benevolent institution.

In 1998-99 there were 755 public acute and psychiatric hospitals in Australia with total recurrent expenditure of $13.77 billion.  Of these, 193 were in metropolitan areas, 398 in rural areas and 164 in remote areas.

3.1.2
Not-for profit private hospitals

The not-for-profit private hospital sector can be grouped as follows: 

· Catholic based;  (eg, St John of God Health, Mercy Health & Aged Care, Calvary, Sisters of Charity Health, Mater Misericordiae);

· Other religious;  (eg, Wesley Private Health);

· Health-fund-owned (eg, MBF, NIB); and 

· Bush nursing or community based hospitals (eg, Euroa Hospital, Chiltern & District Bush Nursing Hospital)

Religious, ‘other religious’ and the health-fund-owned private hospitals are generally grouped together as ‘religious/charitable’ hospitals while the bush nursing and community based hospitals are regarded as ‘other’ hospitals.  

In 1998-99, there were 128 not-for-profit private hospitals, accounting for 41per cent of the private hospital market.  Of this total, 76 were religious/charity oriented.  Not-for-profit private hospitals, as a whole, constitute 44 per cent of private hospital beds, 45 per cent of patient separations and 46 per cent of patient days.  

The religious/charity based hospitals sizes vary in size from less than 25 to more than 200 beds, whereas approximately 60 per cent of bush nursing and community-based hospitals have less than 25 beds.

The number of not-for-profit private hospitals has been in decline since 1996-97 compared to the for-profit hospitals, with a 65 per cent decline in the number of bush nursing and community based private hospitals and closure of 18 rural community hospitals since 1995.  The for-profit hospitals have been able to cope better due to higher profit margins (around 8 per cent in 1998-99) but the not-for-profit private hospitals have a lower margin on average.  In 1998-99, the religious/charitable hospitals and the bush nursing/community hospitals showed a 1 per cent profit and a 0.3 per cent loss respectively.

The Commonwealth National Health Act 1953 (the Act) does not distinguish between private hospitals and their profit status.  The Commonwealth relies upon State and Territory approval of facilities when enabling hospitals to access private health benefits.  This includes the operator’s compliance and registration in regards to profit and ownership status requirements within that State/Territory. 

Changes to Commonwealth legislation in the last five years have had a marked impact upon the not-for-profit private hospitals.

· Hospital Purchaser Provider Agreements allow funds to enter into direct arrangements for the treatment of their members.  Funds are now placing greater pricing pressure upon the operations and expenditure of all private hospitals making it difficult for them to cross-subsidise community sector activities or the provision of charitable hospital services.  

· Not-for-profit private hospitals now tender for private patient services in competition with for-profit hospitals, with for-profit private hospitals perhaps having an advantage through affiliations with other hospitals owned by the operating company.  Some not-for-profit private hospitals are seeking Australian Competition and Consumer Commission permission to undertake joint negotiations although there are few economies of scale due to multiple interest groups within the sector. 
The Commonwealth does not directly fund private hospitals for service delivery.  However, Commonwealth funding of around $30 million over four years will be spent revitalising bush nursing, small community and regional private hospitals.  Hospitals will be encouraged to develop strategic plans to improve viability, increase service integration, or restructure to include multi-purpose centres or aged care facilities. 

Many small rural private hospitals are reliant upon fundraising by their surrounding communities to supplement returns from service provision and benefit payments by health funds.  Fundraising, donations and bequests are a significant income stream for the small rural private hospital.  Examples of this include:

· in Gippsland, the Neerim District Soldiers' Memorial Hospital relied on their community to raise approximately $750,000 so that a state-of-the-art operating theatre could be built.  This facility is now capable of general surgery, gynaecology, plastic surgery, vascular surgery, endoscopy, urology and ophthalmology specialising in cataract surgery. 

· the Walwa Bush Nursing Hospital (Upper Murray) receives on average between $20,000 to $50,000 in donations each year.  Other support, valued at many thousands of dollars, includes: volunteer support, general maintenance, painting, building, and other trade support, gardening and grounds maintenance and the supply of produce.

At the other end of the scale, a number of the religious/charitable private hospitals have established foundations or research institutes that are funded through bequests and donations.  As noted earlier, the health funds are now closely scrutinising these activities.  Examples include:

· the Mater Medical Research Institute is Queensland's second independent institute of medical research, established by the Brisbane Sisters of Mercy.  The institute is part of the Mercy commitment to serving the community through providing health and social services and supporting relevant health and medical research. 

· St Andrew's War Memorial Hospital provides health care under the Christian values of the Uniting Church.  The St Andrew's Heart Institute offers comprehensive private cardiovascular care through an alliance between leading specialists and St Andrew's War Memorial Hospital – from research, education and training to prevention, diagnosis treatment and rehabilitation.  

3.1.3
Rural health

Real health gains require interventions tailored to the unique attributes of each community. The Regional Health Services Program works with small rural communities to identify local health priorities and develop and support solutions designed to meet these priorities.  Community groups play three fundamental roles: 

· they assist government to identify health priorities;

· they raise funding to contribute to the development of broader health services.  In Blanchetown, for example, where the Commonwealth provided funding to renovate a building for visiting health services, the Progress Association, Community Tourism Association, Paisley Church Fund and the local aged community group made financial contributions to the project as well as donations in kind; and

· they are involved in the management committees of many Regional Health Services which  oversee the new services and ensure the services continue to meet the areas of high need.  For example, the Committee of Management for the Remote Area Health Initiative in South West Victoria includes representatives from local non-government health organisations.

Involvement in these ways ensures a level of 'local ownership' and a feeling that health improvement is a responsibility of the broader community, and not just of government.

The Royal Flying Doctor Service of Australia (RFDS) provides health services to the people who live, travel or work in rural and remote communities beyond the reach of the normal medical infrastructure available to most people.  These services include a 24 hour emergency retrieval service and regular primary and community health field clinics at remote sites.  Commonwealth funding of almost $83 million over 5 years is boosted by funding from State and Territory governments and tax deductible donations from individuals, fundraising, and sponsorship from the corporate sector.  The RFDS South Eastern Section has recently begun  some commercial operations (eg, the repair of planes) to offset the costs of their remote health services.

3.1.4
Aged and community care 

At any point in time, about 21 per cent of people aged 70 years and over use aged care services. About 7.9 per cent are in residential aged care services, some 0.7 per cent are receiving care through Community Aged Care Packages (CACPs) and around 12.2 per cent are receiving Home and Community Care Services (HACC). Around 90 per cent of the clients of residential CACP and HACC services are in receipt of income support payments. 

Table 1 provides information on the size of the age care sector. 

Table 1: Size of Sector, at 30 June 2000


Number of Services
Number of
Clients in a year
Total Funding by Government
Estimated Funding by Users

Residential
3,010
192,599
$3.9 billion
$1.3 billion

CACPs
720
23,458
$0.2 billion
$15 million

HACC
4,000
472,000
$0.9 billion
$0.2 billion

Residential, CACP and HACC services are provided by private, religious and charitable and State and local government providers.  Table 2 provides information on the relevant involvement of these sectors. Since 1998 there has been an increase in the number of residential places managed by the private sector.

Table 2: Characteristics of Service Providers


Private
Religious or Charitable
State or Local Government

Residential
24%
64%
12%

CACPs
8%
66%
26%

HACC
Small
64%
36%

The 1994 Industry Commission Inquiry noted that, in 1993, of the 50 social welfare organisations with the largest total annual income, 18 were aged care providers with incomes of $10 - 46 million (derived from a mix of government funding, fees for service, fundraising, investment income and commercial income) and with combined assets $911 million.  Their legal structures included Acts of parliament (church), companies, incorporated associations, trusteeships, and other arrangements, with the structures to some extent reflecting the period at which they were established.  At the other end of the scale, of the 5117 smallest organisations each receiving less than $100,000 in government funding per year, 1034 provided HAAC services.  Of these, over 400 received less than $10,000 government funding and depended heavily on volunteers.  Many other small charitable organisations received no government funding.

Since 1993, this pattern seems to have remained essentially the same, as indicated by the spread of Commonwealth funding:

· in 1999-00 there were 1,897 residential aged care providers, some operating a number of services.  Of the  1,058 religious/charitable providers, 7 received Commonwealth subsidies of over $20 million, 15 received $10-20 million, 494 received $1-10 million, and 542 received under $1 million.

· in 1998-99 there were 2,006 Home and Community Care funded organisations, of which 1,522, were in the religious/charitable sector.  Of the religious/charitable organisations, 3 received over $40 million in Commonwealth grants, 43 received  $1-10 million, 1476 received less than $1 million, with 823 receiving less than $100,000.

The Commonwealth also funds aged care user rights services, and the community visitors scheme.  Independent not-for-profit organisations play a valuable role in providing free and confidential advocacy services to help protect the rights of consumers and potential consumers of aged care services.  They work with individuals and the aged care system to encourage appropriate policies, practices and structures.  Independence is essential together with recognising that the consumer’s interest must be considered paramount should a conflict of interest arise.  Advocacy services rely wholly on government funding. 

The Community Visitors Scheme – providing volunteers visitors for isolated residents in aged care facilities – is also funded through not-for-profit community based organisations including some very small local bodies.  

3.1.5
Mental health 

Charities and related organisations make a significant contribution to mental health through awareness raising activities, and by providing support, services and advocacy for people with a mental illness and their families (eg, the work of the Lions Club).

The Department contributes to the funding of several not-for-profit organisations to provide the public mental health tele-counselling and Internet based counselling service Australia. The balance of their resources comes from sponsorship, fundraising, donations and volunteer labour.  

· Kids Help Line is a national, front-line telephone counselling service for children and young people from 5 to 18 years.  It operates 24 hours, 7 days a week, responds to 8 to 10 thousand calls each week and each year receives 1.5 million calls of which a significant number relate to mental health issues.  In 1997 the Commonwealth provided an initial grant of $2,366,440 followed by an additional $770,000 in 2000-01.

· Lifeline is a national telephone counselling, information and referral service, accessible through a single number from anywhere in the country for the cost of a local call.  Sponsorship of this single number access if provided by Telstra.  The counselling service is provided 24 hour a day 365 days a year, by over 4,000 trained volunteers through 42 centres situated throughout the country in every State and Territory except Northern Territory. Approximately 22 per cent of all calls received by Lifeline relate to mental health issues. In addition to the standard funding, a Commonwealth grant of $249,629 has been provided to set up a service for rural and remote Australians.   Lifeline Australia is also funded under the CSSS to support its National Secretariat activities.

· Reachout!  uses the Internet to help young people get through difficult periods in their lives.  The model takes a unique approach of combining suicide prevention and mental health promotion theories with web site development and Internet strategising.  The service is available 24 hour per day 365 days per year and was accessed by 190,000 users between 1998 and 1999.  The Commonwealth provided an initial grant of $515,000 to further develop and enhance service to young people and $80,000 to maintain the database.

3.1.6
Population health and safety programs
These programs focus on measures that influence the health of the community as a whole or specific communities, and which take into account the broad determinants of health and ill-health including tobacco smoking, alcohol abuse, illicit drugs and unsafe sexual practices.  Their success depends on emphasising prevention, fostering behaviour change, and taking action through community partnerships. 

Charitable and related organisations make a significant contribution to these programs and their work is often assisted by volunteers within communities – and in some cases by industry.  When seeking service providers, no distinction is made between for-profit and not-for-profit organisations.  However, charities and related organisations constitute the majority of providers:  they have appropriate expertise, they have community links and community values and in many locations are the only organisations willing to provide the services required. 

In 1999-00 Commonwealth funding of around $50 million for population health initiatives was provided to charities and related organisations.  The bulk of this funding supported National Illicit Drug Strategy programs and HIV/AIDS initiatives, with around $12 million supporting the provision of sexual and reproductive health services, including the expansion of services into rural and remote Australia to disadvantaged groups.  Some of the family planning services also receive funding from State and Territory sources as well as public donations or private sponsorship funding.

Service providers include major religious organisations that can draw on national infrastructure (eg, Mission Australia, the Salvation Army, Uniting Church), Indigenous community organisations employing one or two people, and an array of other community organisations such as community health centres, ethnic community groups and youth services.  Funding to peak organisations has largely been for research or other projects that will contribute to policy advice, rather than for core administrative funding.  The Family Planning Organisations (including Family Planning Australia, Working Women’s Health, the Australian Catholic Bishops Conference and the Australian Federation of Pregnancy Support) are non-profit charities with income tax exemption, but not tax deductible status.  

3.2
Research institutes

In 1999-00, the Commonwealth, through the National Health and Medical Research Council (NHMRC), allocated $230.3 million in health and medical research grants to approximately 110 approved research institutions. The Commonwealth government provides the bulk of NHMRC funds through appropriation to the Medical Research Endowment Reserve which has the capacity to accept donations or bequests to the Reserve for the funding of research.

Funded research institutions included medical research centres and institutes, universities and colleges which may also receive funding from both the business and charitable sectors and from private individuals.  The flag-ship research institutes – such as the Walter and Eliza Hall Institute, the Queensland Institute of Medical Research, Baker Medical Research Institute, the Garvan Research Institute, the Howard Florey Institute, and the Macfarlane Burnet Centre for Medical Research – have charitable institution status or equivalent under their respective State Acts.

Charities play a major role in funding health and medical research, for example State Cancer Funds, the Juvenile Diabetes Research Foundation, the Heart Foundation, the Haemophilia Foundation.  The amounts may be substantial, for example, the Leukaemia Foundation in Queensland recently provided several millions of dollars to assist with the establishment of a cancer centre in that State.  
The Department is not able to provide detailed information on the scope and extent of charitable funding for research.  It is understood, however, to represent between 10 and 35 per cent of income to the larger medical research institutes.  Frequent approaches are received from charitable organisations seeking advice and/or information on sound research proposals in a specific area of interest.  Where possible these organisations are directed to strong proposals that fell just below the threshold for funding set by the NHMRC.  
The Inquiry may wish to consult the Australian Association of Medical Research Institutes to gain greater insight into this vital component of research funding.

3.3
Donor institutes

The major donor institute is the Australian Red Cross Society (ARCS) which falls within the common law definition of a charity.
  Predominantly funded by government,
 it also receives funding through donations.  The Australian Red Cross Blood Service (ARCBS) is a not-for-profit business unit of the ARCS responsible for the collection, processing, screening and distribution of blood and blood products.
 

The ARCBS relies upon 2500 volunteers and donations by voluntary, non-remunerated blood donors, and has an increased capacity to raise money independent of Government funding through the ‘tax deductible’ nature of monetary donations.  Attracting such support is directly linked to the public’s concept of the ARCS as a charity – a non-government, non-commercial body that provides an essential service (blood and blood products) to the community free of charge. 

The ARCBS currently charges for some services such as autologous blood donations in some states (where the donor provides blood for their own future use), such that it may be defined as a partially charitable organisation (although user-pays activities make up a small part of the whole).  If the ARCS/ARCBS was not defined as a charity it may be subject to the Trade Practices Act 1974, resulting in additional duties and responsibilities.

The nature of the service provided by the ARCBS is such that it could not rely solely on charitable donations for future operations (ie government funding must continue).  A definitional change would not affect the dealings of the Blood and Organ Donation Taskforce with the ARCS/ARCBS in terms of its blood collection activities.

3.4
Trusts, foundations and grant making foundations

Foundations provide an important source of funding for:

· health and other research (including major state-of-the-art equipment) conducted by universities, hospitals and research institutes; 
· scholarships;

· programs funds for service providers; and

· consumer and sufferer support for such conditions as alzheimers disease, cancer, cystic fibrosis, and stroke.

The number of these organisations and the extent of their contribution to health and aged care  funding is yet to be fully quantified.  Analysis by O’Keefe and Partners shows that of the $25.1 million disbursed by the Top 8 trusts, the Viertel Charitable Foundation and the Gandel Foundation, both strong supporters of health research, distributed $5 million.
  Other organisations such as the Potter Foundation, Ramaciotti Foundation and Wellcome Trust (UK), provide grants for research programs and particularly equipment.  Wellcome provides large equipment grants twice a year (>$120,000).  All are competitive peer reviewed.  There are many other smaller groups that provide smaller amounts and are usually selected internally.

Wellcome, the Viertel Charitable Foundation and now Ramaciotti give several very prestigious senior research fellowships (around $200,000 p.a. for salary plus research expenses).  The Viertel Charitable Foundation bursaries include provision of a total of $60,000 for Aboriginal and Torres Strait Islander registered nurses to assist them to undertake post graduate studies in mid-wifery.  

The Wellcome Trust in the UK provides as much funding for medical research as the UK Government and also now has programs for fellowships and equipment grants in NZ, Australia, India and Asia.

The Department has been instrumental in setting up several foundations as a way of encouraging philanthropic and community support for areas of policy concern including:

· in 1994, $3 million (matched by Kerry Packer) towards the Victor Chang Cardiac Research Institute;

· in 1998, seed funding ($1 million) and administration support for the Lumbu Foundation.  The Foundation was established to attract philanthropic contributions from the corporate sector for the purpose of making small grants to Indigenous communities for innovative social and emotional wellbeing programs;
· the Kathleen Cunningham Foundation, now the National Breast Cancer Foundation (included in the Funding Schemes for National Competitive Grants Index).
In the interests of independence, the Aged Care Act specifically excludes approved providers from advocacy and Community Visitors Scheme grants. 

3.5
Peak organisations

Peak bodies may represent specific interests while others are broad-based coalitions of interests.  They may operate at the local, state, national and even international level.

The Department provides funding to twelve peak organisations under the Community Sector Support Scheme (CSSS) including the Australian Federation of AIDS Organisations, Carers Association of Australia, Council on the Aging, Asthma Australia and the Consumers’ Health Forum of Australia.  The CSSS eligibility criteria require an organisation to be a national peak, community-based, not-for-profit organisation with limited capacity for self-funding.  Ten of the twelve funded organisations are registered ‘charities’, with public benevolent institution and donation gift recipient status. 

These national secretariat organisations are required to focus their efforts on activities that respond to the health and aged care needs of the Australia community, and specifically to:

· act as a conduit for information flow between the Government, the Department and their constituents;

· draw together a broad range of divergent views on issues of relevance to their membership, the Government and the Department; and

· provide a consultative mechanism for the Government and the Department.

The activities explicitly include policy advice to the Government on major program areas including alcohol and drugs, AIDS, aged care, carers, mental health, alzheimers and dementia, asthma, haemophilia, heart disease, and counselling to people facing crises in their lives. 

Apart from the CSSS-funded peak organisations, the Department provides resources to the National Aboriginal Community Controlled Health Organisation for the purpose of undertaking national advocacy and member support. Under the Aboriginal and Torres Strait Islander Health Framework Agreements, State and Territory governments fund state-based peak bodies.   The Department also provides minor funding to national associations such as the Indigenous Doctors Association and the Council of Remote Area Nurses of Australia (CRANA) for advocacy and information support services to health professionals working in Aboriginal and Torres Strait Islander communities.
Apart from CSSS-funded peak organisations, there is a range of other peak organisations with an interest in health and aged care programs.  Many of these also provide policy advice through input to the Budget process in response to the Treasurer’s invitation.

4. KEY CHARACTERISTICS OF THE CURRENT SOCIAL AND ECONOMIC ENVIRONMENT FOR THE HEALTH AND AGED CARE SECTORS  AS A WHOLE, AND RELEVANCE TO DEFINING THE SECTOR 

Australia has enjoyed a sustained period of economic prosperity with economic growth running at annual rates above 4 per cent for eleven consecutive quarters.  Inflation and interest rates are around their lowest levels in three decades.  Growth is expected to remain strong around 4 per cent in 2000-01. Unemployment has fallen to 6.3 per cent (September 2000) – its lowest rate since April 1990, and is expected to fall further to a little below 6 per cent by the June quarter 2002.  

· At the same time, the benefits of economic prosperity have not flowed evenly across Australia and there is a continuing need for the services offered by charities and other organisations.

Recognising that the Australian population is ageing, the Government is developing  the National Strategy for an Ageing Australia.  The proportion of the population aged 65 years and over increased from 9 per cent in 1976 to 12 per cent in 1998.  This age group is projected to constitute around 18 per cent of the population by 2021, and around 26 per cent by 2051.  The National Strategy will address concerns that population ageing may impact adversely on the economy and living standards and will deal with short, medium, and long term policy responses as part of a coordinated framework.  There is evidence that increased health and aged care costs attributable to ageing alone including dementia will be manageable.  But there are also questions being raised as to whether the promises of the compression of morbidity will be realised, or whether a more complex pattern is emerging. 

· Creating community conditions that will both support healthy aging and provide appropriate care for the frail aged will require active involvement of volunteers, charities and related service providers – and greater involvement of trusts and foundations in research.

The health of Aboriginal and Torres Strait Islander peoples continues to be of significant concern.  As a group, Indigenous Australians are disadvantaged relative to other Australians with respect to a number of socio-economic factors, and these disadvantages place them at greater risk of ill-health and reduced well-being.  No matter where they live, they experience the lowest health status of any group in the Australian community. 

· Facilitating the marshalling of wider support for improving the health and well-being of Indigenous Australians should be a prime consideration in any new definitions and administrative arrangements. 

The OECD has identified Australia as one of the six fast-growth ‘new’ economies of the 1990s.  Even so, some commentators perceive Australia more as a heavy user of information technology than as a producer of new technologies.  The Government sees developments in information technology and emerging opportunities in biotechnology and genetechnology as major opportunities for new Australian industries.  The health industry is on the threshold of great changes as a result of the power these new technologies have to revolutionise the ways in which health care is delivered and managed, and to secure improved quality of care and health outcomes for consumers and greater use of health information for clinical practice and decision making.  

The Australian people increasingly expect to be able to access high quality health and aged care services when they need them.  These expectations are unlikely to be reduced as people come to demand more and more from the health system with growth in incomes, the availability of new technology, increasing community awareness of advances in medical technology (regardless of costs) and the increasing availability of health information from sources other than service providers.  

· Expectations include more personal respect, increased customisation of services to individual needs, and the types of partnerships with professionals that support individuals and families in managing their own health and aged care needs.

There are continuing economic and social pressures on families resulting in changes to traditional family structures and social problems affecting the disadvantaged.  Homelessness is a complex and growing problem with devastating consequences for individuals, families and the communities affected by it.  

· Practical help is needed to support families and individuals, strengthen their relationships and to help them solve their own problems.

Against this economic and social background, and consistent with notions of a civil society, the Government has articulated its social objectives – to be achieved while maintaining sound economic prospects.  Major commitments are to strengthen and support families and their community networks; to maintain a fair and effective welfare system; to work in partnership with the people and communities of regional Australia to make ‘the bush’ a better place to live and work; and to improve health and safety for all Australians.  These social objectives are aligned with a philosophy emphasising:

· choice, self reliance and self-improvement; 

· mutual obligation – the obligation of the community to the individual and the obligation of the individual, in return, to the community;

· maintaining a fair and effective social safety net;

· services flexible enough to meet local needs;

· social responsibility and the development of partnerships with the business/private sector in delivering services and in working more directly with communities; and

· competition where this adds value for consumers, communities and the Government. 

Businesses, community agencies and individuals are all seen as having an important role to play in building practical and funding partnerships to support families and individuals in developing new capacities and self-sufficiency. 

· While the voluntary sector has mostly welcomed the opportunity for partnerships, there is increasing concern that particular policy stances may be aimed at making voluntary/charitable agencies ‘just another arm of government’.  

In relation to Indigenous health, the Government is looking to the notion of practical reconciliation to tackle the issue, with a focus on local community outcomes, shared responsibilities, program flexibility, and a coordinated response between government agencies. 

· Apart from the Fred Hollows Foundation, there are few charities broadly supporting Indigenous health and aged care.  In 1998, the Department provided seed funding ($1 million) and administration support for the Lumbu Foundation.  The Foundation was established to attract philanthropic contributions from the corporate sector for the purpose of making small grants to communities for innovative social and emotional wellbeing programs.
This vision of shared responsibility supported by resources marshalled from an array of sources (government funding, ‘business’ activities, philanthropic grants and donations, in-kind contributions, and volunteer labour) has critical implications for defining the ‘charitable’ organisations of the 21st Century.  Organisations increasingly must be self-sufficient and entrepreneurial to attract and manage a diversity of income streams, some of which may come from business (or business-like) activities.  

· To this extent, charities and related organisations have a lot in common with a market economy.  Sometimes, its real contributions come about from harnessing private gain to public good, rather than appealing to altruistic motives.  Any definition of ‘charitable’ organisations for the 21st Century will need to balance the characteristics of self-sufficiency and entrepreneurialism.

· At the same time in parts of the health system, the Government is looking to strengthen competitive neutrality in circumstances where major charities are competing with for-profit providers. 

5.
WHOLLY OR PARTIALLY CHARITABLE ORGANISATIONS

Throughout the ages charities have undertaken an array of activities and operated within a complex network of social relations.  Medieval hospitals, for example, accommodated money lending, liturgical practice and intercession, pastoral work, retirement housing for elderly and well-to-do burgesses, accommodation for clerics and students, and even speculation in the land market.

Contemporary issues around the status of wholly or partially charitable organisations include:

· direct and/or other forms of assistance;

· multiple sources of income including from for-profit activities; and

· the appropriate basis for assessing status.

5.1
Direct and/or other forms of assistance

Discussion around direct and other forms of assistance has focussed around two broad areas:

· assistance to individuals in time of crisis – v – preventive/educative assistance to individuals and or groups/communities to prevent crisis or to re-establish self-sufficiency and independence; and

· assistance to individuals and or groups/communities – v – advocacy and public policy activities.

Assistance in times of crisis, or the relief  of immediate needs, will always be an integral part of the work of charities and related organisations – and of safety-net measures provided by governments. 

However, many of the Government’s key policies emphasise prevention – through awareness raising, education and behaviour change, and through research into preventive strategies and products.  Many of the charities and related organisations funded by the Department are funded to undertake such preventive work which is essential for promoting and sustaining the well-being and health of Australian families and communities.

The current definition of a public benevolent institution – as an organisation whose main objective is ‘the relief of poverty, sickness, suffering distress, misfortune, destitution, or helplessness’ – discourages philanthropic and charitable investment in preventive programs.
  

The Inquiry Issues Paper notes that ‘medical research and prevention bodies’ are generally not public benevolent institutions, although some public benevolent institutions are involved in this work.  Similarly, there is inconsistent treatment of organisations tackling the difficult work of, for example, HIV/AIDS, or alcohol and drug dependence prevention and treatment:

· work undertaken by the Salvation Army benefits from public benevolent institution status; but

· in general, that of not-for-profit Aboriginal community groups does not benefit from public benevolent institution status.

In other words, public benevolent institution status is more likely to favour larger multi-service organisations than smaller not-for-profit organisations which often provide single services of a preventive nature.

To better support investment in preventive activities, any changes to definitions should not disadvantage organisations undertaking these activities.  Such investment provides the ‘venture capital’ of social development.

Other indirect activities in which many charities and related organisations are involved include advocacy, information dissemination and political lobbying – or public policy activities – independently and/or through peak bodies (councils or organisations) or national secretariats.  

International experience shows that, traditionally, legal restrictions on such activities are more likely to be found in countries that have inherited concepts of ‘charitable’ or ‘public benefit’ purposes as defined under common law, than in countries with civil law which focus on the nature of legal personality.  

Civil law countries are more likely to address the issue as a threshold matter, with an acceptable range activities being specified for a particular form of organisation.
  As of 1996, France, Belgium, Holland, Finland, Italy, Spain, Germany, Switzerland and Denmark did not place constraints on public policy activities; nor do Latin American countries.  Some countries actually encouraged not-for-profit organisations to engage in such activities.  

Under common law, many such activities are considered to be inherently partisan, potentially in conflict with public benefit purposes, and may undermine the justification for tax or related benefits. This remains the case in the US where the provisions in the Internal Revenue Code envisage clear separation of partisan politics and charitable activities.  Such separation has been supported by arguments based on the principles of ‘no-subvention’ and ‘neutrality’ (ie, that the cost of lobbying should not be borne by the taxpayer), and by the proposition that by definition, politics is inconsistent with charity.22
However, recent initiatives in Canada and the UK explicitly acknowledge and facilitate the role of charities and related organisations in advocacy/public policy activities although the details of how this will happen are yet to be elaborated.   In Canada, under the Partnering for the Benefit of Canadians Initiative, the definition of non-partisan advocacy will be considered by the Reference Group of Ministers and leaders from the voluntary sector; the cap on resources that can be devoted to such activities will be raised above the current 10 per cent; and the Government will create policy fellowships and internships to increase the sector's ability to act as a partner in government policy development.

Of the Australian peak bodies engaged in advocacy and lobbying, some of these organisations emerged through the collaboration of organisations with like-minded purposes, others arose from the federation of State/Territory peak organisations to enable national coordination and representation.  In some cases, this was encouraged and facilitated by government to simplify consultation or to provide a channel for negotiating and leveraging sector reform, as with the establishment by the Department of the Divisions of General Practice.

There is no formal definition of peak bodies in Australia.  The Industry Commission
 noted:

A peak council is a representative organisation that provides information dissemination services, member support, coordination, advocacy and representation, and research and policy development services for its members and other interested parties.

The peak council role does not involve direct service delivery. … Some organisations, however, have a service provider as well as a peak council role.

A much narrower definition of a peak body has been suggested by Hamilton and Barwick as an organisation ‘with other organisations as members formed to represent the collective views of its members to government, to the community and to other bodies’. 

As noted above, funding for peak bodies through the CSSS – most of which have public benevolent institution status – explicitly supports policy advice to the Government on major program areas.  Charitable organisations can make very worthwhile contributions to the development of policy through informed debate and the regular flow of feedback on needs and program effectiveness.  At the same time, there needs to be transparent reporting to the public and to funders of the level and sources of funding devoted to such activities, with a cap on the amount of public funding spent for this purpose. 

5.2 Multiple sources of income including from for-profit activities

Reynolds, an economist with the US Hudson Institute, argues that ‘truly charitable activities [are] financed by voluntary contributions of time and money’
 and that the term ‘charity’ should be applied only to those organisations whose resources comprise donations and volunteer labour, regardless of purpose.

He further argues that:

Any organization that gets most of its revenue from selling goods and services is a business, whether tax exempt or not. Any organization that gets most of its revenue from the government is an operating agency of government, whether nominally private or not.  An organization that gets most of its revenue from philanthropic contributions and volunteer labor, and is not using that money for lobbying, is a charity.

Debate in the lead-up to the introduction of the GST demonstrated that such an interpretation in the Australian context would be simplistic: it does not represent the financial reality of the sector or recognise the interplay of Government policies that shape its operation.

A recent study of philanthropy and law in Asia identified seven approaches to not-for-profit organisations carrying on business activities.  None of the 10 countries places an absolute ban on business activities. For profit activities are permitted under the following circumstances:

· if the income is used to further the organisations’ goals (Australia, Thailand, Vietnam);
· if the income is used to further the organisations’ goals and prior approval is obtained from the relevant ministry (Korea); or

· if they do not compete with a for-profit business enterprise and business expenditures are less than 50 per cent  and  public benefit expenditures are at least 50 per cent of total expenditures (Japan).

Only Indonesia places no conditions on for-profit activities and only Japan seeks to limit business activities on the grounds of ‘unfair’ competition with for-profit organisations
.  

‘Unfair’ competition between charitable and for-profit organisations is only of concern where there is, in reality, a competitive market.  As noted above, across all Departmental programs market capacity is patchy, and in many locations and for particular services, instead of there being a competitive situation, effort must be put into fostering potential suppliers.

Even in the acute care hospital market there are limitations on the scope for competition as there are many areas where the public and private sectors do not overlap in terms of specific service provision.
  For example, emergency admissions other than in major capital cities are almost solely the responsibility of public hospitals, whereas elective surgery for private patients is predominantly the domain of private hospitals.  Further, caution must be taken to ensure that the overall objectives of the health and aged care systems are not undermined in a competitive market.

The Government response to report on the Competitive Tendering of Welfare Service Delivery
 supported the use of competitive tendering where this will add value to the welfare services delivered to Australian families.  At the same time, the Government rejected the blanket application of competitive tendering, especially where competition might discourage opportunities for families, communities, volunteers, and businesses to work together to help themselves.  

To some extent recent changes to under the GST have levelled the playing field between religious and charitable and private providers in that all now pay GST on their inputs and charge GST on their commercial outputs, whereas before many religious and charitable providers were exempt from paying wholesales sales tax. Both religious and charitable and private providers can claim an input tax credit for the GST they pay on their inputs. The introduction of the GST has therefore removed some of the competitive edge that religious and charitable organisations previously enjoyed. Because aged care is GST-free, however, the level playing field has been achieved in aged care by lowering the costs of private providers (private providers no longer have to pay wholesales sales tax and can claim an input tax credit for the GST they pay on their inputs) rather than by increasing the prices of religious and charitable providers. 

It should also be noted that any ‘unfair’ edge the not-for-profit sector may have can lead to improvements in quality of care and efficiency within the industry as a whole.  Freedom from being required to generate a profit means that not-for-profit providers are able to reinvest any surplus funds into raising the quality of care. This quality of care sets a benchmark for all providers. On the other hand, the for-profit sector has relevant expertise that can be applied with regard to achieving cost efficiencies. These cost efficiencies  tend to then spread throughout the industry.

As noted above, the Government’s vision of shared responsibility for the well-being of Australian families and communities, supported by resources marshalled from an array of sources has critical implications for defining the ‘charitable’ organisations of the 21st Century.  Organisations increasingly must be self-sufficient and entrepreneurial to attract and manage a diversity of income streams, some of which may come from for-profit activities. Organisations with multiple income streams are likely to be more sustainable over time and have a greater capacity for innovation and responsiveness as needs change than organisations with a single income stream from government and delivering one program.

Smith argues that this does not necessarily mean that charitable organisations operating in an entrepreneurial and efficient manner are ‘simply for-profit businesses in disguise’ because:

· their purpose is different, not just in terms of altruism-v-profit but in the provision of goods and services where there is market failure;

· their financing arrangements are different with very limited access to capital from borrowing or share issues and restrictions on the distribution of profit; 

· many mobilise ‘free’ labour resources thus producing significant economic gains and social capital; and 

· customers’ purchases may reflect different motives from a purely commercial exchange with a desire to contribute/donate.

Smith’s analysis could provide a useful framework for the Inquiry when considering the ‘attributes, purpose and behaviour’ of charities and related organisations and their implications for new definitions.   There is a need to go beyond ‘one-size-fits-all’ stereotypes and extend our understanding of the various components of the sector in their own right.

Transparency and accountability in relation to income and expenditure are more important than sources or the nature of expenditure per se, especially ensuring that income is used for charitable purposes and not distributed to management, staff or members.  
5.3 Assessing status : organisational purpose or the nature of the activities undertaken

Basing charitable status on the overall purpose of the organisation derives from the four ‘heads’ of charity in the Preamble to the Charities Uses Act 1601.  Since 1601, there have been significant changes in the nature and operation of charities and related organisations, changes brought about as much by the influence of the changing policy requirements of various government as by responsiveness to changing community norms and needs.  Together with interpretation of the four heads of charity by the courts and ATO assessments for tax status, this has given rise to apparent inconsistencies in the way organisations are treated. 

There is no compelling argument to support a shift to assessment solely according to the nature of the activities undertaken.  Assessing each activity separately would not help clarify current complexities arising from imperfect markets, discussed above.  It would increase the administrative burden for charities and related organisations (especially the smaller ones) and for the ATO – with even greater scope for inconsistencies in treatment – and  stultify responsiveness and creativity.

A focus on overall purpose allows organisations to be responsive to changing needs, developing holistic approaches to prevention as well as meeting immediate needs in crisis.  The Department is encouraging the development of multipurpose services to promote and support integrated prevention and care.  In towns too small to support both a hospital and an aged care facility, funding can be provided for an integrated facility providing both hospital and aged care services together with a packages of other services tailored to the needs of the community.  Assessing each activity separately would militate against this policy.
There is a perception that charitable organisations hold a particular place of respect in the minds of the Australian people that adds to their capacity to attract funding.  In exploring future options it may be useful to undertake some consumer research to establish whether it is the organisation or the activities that command respect.  Similarly, to some people the term ‘charity’ has negative connotations that may limit willingness for greater participation.  This might also be tested together with alternative terms.

6.
DEFINITIONS USED OVERSEAS
Although definitions in the UK, USA and Canada all derive from common law, the variety of activities and the types of organisations privileged by charity definitions differ considerably.  In the US, for example, specific lists include combating prejudice, defending civil rights and other purposes consistent with an activist voluntary sector.

The UK (and England, Scotland, Ireland and Wales each separately) and Canada have recently scrutinised the roles and legislative frameworks relating to charitable and similar organisations.   As they are yet to develop new definitions, at this stage overseas experience would seem to provide the Inquiry with few direct insights for updating definitions.

The regulatory framework to facilitate ‘Partnering for the benefit of Canadians’ is yet to be finalised with continuing research and wide-spread consultation on alternative or evolving institutional models.  The process is being undertaken by an extension of the collaborative joint table process used throughout developing the initiative.  A Joint Regulatory Table (government/voluntary sector) will consider the following regulatory issues.

· access to public information on charities;

· clarification of guidelines on allowable related business;

· a shortened tax form for charities;

· processes for determining charitable status, de-registration, and appeals;

· regulatory institutions based on new non-profit corporations legislation that would ‘serve and accommodate the diversity of the sector by including appropriate classifications that address charitable, religious, and mutual benefit organisations, among others, and by making more appropriate exemptions and accommodation for certain classifications’; and

· directors’ liability.

The Inquiry may wish to note these issues.  New/refined definitions alone will only go so far in creating an appropriate Australian framework for the 21st Century.  Attention to all of these issues will also be essential.

7.
DEFINITIONS USED IN AUSTRALIA, INCLUDING THE CONTINUING RELEVANCE OF THE ‘PUBLIC BENEVOLENT INSTITUTION’ DEFINITION

Few people would agree with Lord Macnaghten’s assurance on ‘charity’ that:

…of all words in the English language bearing a popular as well as a legal signification I am not sure that there is one which more unmistakably has a technical meaning in the strictest sense of the term, that is a meaning clear and distinct, peculiar to law as understood and administered in this country, and not depending upon or coterminous with the popular or vulgar use of the word. (Income Tax Special Purposes Commissioners v. Pemsel (1891) AC 531, 581, 582.

Definitions used in Commonwealth and State/Territory legislation and regulations are derived from the four ‘heads’ of charity first set out in the  Preamble to the Charities Uses Act 1601.  The scope of their purposes has been defined (and refined through case law) differently by each State and Territory.  

Definitions in legislation administered by the Department are at Appendix A.
  Each of these appears in older aged care legislation which is mostly transitional/vestigial, or of more significance to the States and Territories than the Commonwealth now that the Aged Care Act 1997 and accompanying Principles are in place.  The Aged Care Act 1997 makes no definition of, or reference to, religious and charitable organisations.  These refer only to ‘Approved Providers’, as approved in accordance with the guidance on the ‘Suitability of people to provide aged care’.
 

Current definitions – those used by the Department and those of more general application including ‘public benevolent institution’ – neither directly support nor impede the Department’s dealings with particular providers.  They are of greater relevance to the overall funding and outcomes of the health and aged care systems through the encouragement and facilitation of shared funding and service provision responsibility.

At the Commonwealth level, the only avenue for modernising the interpretation of charitable purposes is via judicial pronouncements in contested tax law cases.  It could be argued that these may result in conservative interpretations.  However, some recent judgements, while differing on detail, have largely agreed that poverty is a relative term, with degrees of poverty less acute than abject poverty, and not necessarily strictly financial.  This is largely consistent with the statement by Northrop, J that ‘These days the concept of benevolence being limited to the destitute is no longer accepted.  By way of comparison, the other institutions mentioned in paragraph 3(1)(a)(A) of the Administration Act, namely a public hospital, a school or a university, are not institutions created to benefit the destitute only’.

Even so, the judgements provide reactions to specific challenges rather than a comprehensive effort to provide definitions tailored to the needs of contemporary society. 

While there continue to be two overlapping categories (‘charitable organisation’ and ‘public benevolent institute’) with both technical legal and popular understandings, there will be a continuing need for judicial interpretations and scope for inconsistent rulings on tax status. 

Simply re-categorising organisations within these while retaining the overall framework of the four heads of charity and the technical definition of a public benevolent institution will do little to achieve a framework for 21st Century Australia.  Nor will it simplify administrative frameworks, or gain better sector understanding of the legal framework or encourage changes in sector practices.  

There could be a case for discontinuing public benevolent institution status, provided that other existing definitions are modernised and clarified, and there continue to be appropriate incentives targeted to addressing fundamental health and aged care issues and the more intransigent social issues.

8.
OPTIONS FOR ENHANCING DEFINITIONS IN AUSTRALIA

Any options considered by the Inquiry may in one way or another affect the short-term availability of resources for charities and related organisations.  All options will be seen to have winners and losers – even maintaining the status quo.

The Department has no preferred definitions.  However the Department would like to put forward some principles that the Committee could take into consideration in making any changes or developing new definitions.

Definitions for the 21st Century should:

· support the promotion and sustainability of civil society based on the values of self-sufficiency, equity, and shared endeavour;

· support preventive/educative activity as well as assistance in times of crisis; 

· encourage social entrepreneurship, and involvement and active social responsibility by givers, not just donations;

· balance the needs of givers with the recognition that not all causes necessarily attract donations or sponsorship;

· encourage appropriate competition between service providers but not at the cost of community cohesion and collaboration;

· support diversity of organisational entities ranging from national ‘corporatised’ welfare organisations to small-scale community endeavour; and

· maintain strictures on Boards, members or staff gaining financial or other benefit from the distribution of profits or of funding surpluses in any form.
One option might be to:
· retain the current legal entities for incorporated bodies (incorporated association; company limited by guarantee; registered cooperative), and review them in light of overall decisions on ‘charitable’ legislative and administrative reforms;

· remove all the current categories of ‘charitable’ organisations (charities, public benevolent institutions, religious organisations, and community service not-for-profit organisations); and

· create a single, new broad-band organisational category based around the purpose of  ‘social responsibility’ or ‘civic service’ which would attract a standard level of incentives/privileges.

Such an approach would allow for autonomy, diversity of objectives and continuity of action.  

It would also continue to reap the benefits gained from the perception that ‘charitable’ organisations hold a particular place of respect in the minds of the Australian people that adds to their capacity to attract funding and contribute to fostering civil society. 

The Department suggests that the Commonwealth should seek COAG’s agreement to any new definitions as the basis of a consistent national regulatory framework for social responsibility. 

CONCLUSION

Getting the definitions right, and fostering wide support for them, will be essential for strengthening shared responsibilities within civil society and for reaching an appropriate balance between the Government’s social and economic policies.  

All options will be seen to have winners and losers.  Testing possible definitions against the diversity of the health and aged care systems will assist the Inquiry in deciding the way forward.  The Department would welcome the opportunity to provide further advice in relation to potential definitions as the Inquiry progresses.

Legislation
 Definition

Home and Community Care Act 1985 

Financial assistance payments to the States to develop a comprehensive range of integrated PRIVATE "TYPE=PICT;ALT=<<"home and community care services for frail or at risk aged persons and younger disabled persons in order to facilitate the maintenance of those persons in their own homes; and to provide moneys, on a co-ordinated basis, to assist in the provision of those services. 

Under the original HACC Agreements only community organisations and governments were eligible to receive HACC funding. However, under the Amending Agreements (which all States and Territories have now signed) private sector organisations can now be eligible organisations. The States require the retentiom of the definition as under Clauses 8 and 9 of the amended agreements, they can require, community organisations (but not private organisations) to contribute towards the matching component which States are required to provide. The definition of community organisation in this Act is, therefore, important to the States but not to the Commonwealth.


Section 2 

Community organisation means

a) an organisation (other than an organisation conducted or controlled by, or by persons appointed by, the Government of the Commonwealth or of the State) that is

i)  a religious organisation

ii) an organisation the principal objects or purposes of which are charitable or benevolent; or

iii) any organisation agreed upon by the Commonwealth Minister and the State Minister for the purpose of this sub-paragraph;

b) the trustees for the time being under a trust established by an organisation referred to in paragraph a) or by a local government;

c) a corporation established by an organisation referred to in paragraph a) or by a local government;

d) the trustee or trustees for the time being under a trust established for charitable or benevolent purposes agreed upon by the Commonwealth Minister and the State Minister for the purpose of this paragraph; or

e) such other organisation as is agreed upon by the Commonwealth Minister and the State Minister.



Aged or Disabled Persons Care Act 1954

The Act is now active for transitional purposes only as there are still some funding approvals extant under it which are yet to be finalised.
Section 2

Eligible organisation means

a) an organisation that is carried on otherwise than for the purpose of profit or gain to its individual members and is :

(i) a religious organisation;

(ii) an organisation  the principal objects or purposes of which are charitable or benevolent

(iii) an organisation of former members of the Defence Force established in every State

(iv)  a State branch of an organisation referred to in subparagraph (iii); or 

(v) an organisation approved by the Minister for the purposes of this Act;

b) a local governing body;

c) the trustee or trustees under a trust established by an organisation referred to in paragraph a) or by a local governing body;

d) a corporation established by an organisation referred to in paragraph a) or by a local governing body

e) the trustee or trustees under at rust established for charitable purposes and approved by the Minister for the purposes of this Act.



Delivered Meals Subsidy Act 1970

Transitional/vestigal relevance only


Section 3

Eligible organisation means 

a) an organisation (other than an organisation conducted or controlled by, or by persons appointed by, the Government of the Commonwealth or of a State) that is carried on otherwise than for the purpose of profit or gain to its individual members and is –

i) a religious organisation;

ii) an organisation the principal objects or purposes of which are charitable or benevolent;

iii) an organisation of former members of the Defence Force established in every Sate or a State Branch of such organisation; or

iv) an organisation determined by the  Minister to be an eligible organisation for the purposes of this Act;

b) a local governing body; or

c) the trustees for the time being under a trust established for charitable or benevolent purposes, being a trust in relation to which the Minister has determined that the trustees constitute an eligible organisation for the purposes of this Act, and includes the trustee or trustees under a trust established by an organisation referred to in paragraph a) or by a local governing body.



Nursing Homes Assistance Act 1974 

The Act is now of vestigal relevance only as it is referred to in other legislation for definitional purposes, eg the principles under section 40AA(7) of the National Health Act 1953.
Section 3

Eligible organisation means

a) an organisation (other than an organisation conducted or controlled by, or by persons appointed by, the Government of the Commonwealth or the government of a State) that is carried on otherwise than for the purpose of profit or gain to the individual members of the organisation and is :

i) an organisation the principal objects or purposes of which are charitable or benevolent;

ii) an organisation of former members of the Defence Force established in every State;

iii) a branch of an organisation referred to in paragraph ii) that is established for a State; or

iv) an organisation approved by the Minister for the purposes of this Act; and

b) local governing body;

c) a trustee or trustees under a trust established by an organisation referred to in paragraph a) or by a local governing body;

d) a corporation established by such an organisation or by a local governing body; and

e) the trustee or trustees under a trust established for charitable or benevolent purposes and approved by the Minister for the purposes of this Act;

but does not include an organisation that conducts, or has at any time conducted, a public hospital.



� 	Department of Health and Aged Care, Public and Private – In partnership for Australia’s health, Occasional Papers Health Financing Series, Vol.4, 1999, p.31-32 provides a discussion of the historical and evolving roles of not-for-profit hospitals, the continuing claims of some of these to not-for-profit status and the dilemmas faced by old established charitable organisations in the current context.  See also Case Study 1, The provision of public hospital services.
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