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SUMMARY OF SUBMISSION

1. The following is a submission on behalf of a group of Christian charitable organisations to the Inquiry into the Definition of Charities and Related Organisations.  We are each classified according to the Income Tax Assessment Act as "public benevolent institutions" ("PBIs").  We are also religious organisations by constitution, belief and practice and are entities through which our constituent communities carry out our Christian mission to aid the poor and needy, expressing our Christian faith in practice.

2. We consider there are some problems relating to the definition of terms used in legislation and administration.,  These, however, are problems more to do with the administration of the charities sector, in particular under taxation law, and not so much to do with the case law definitions themselves.

3. We believe there are problems with the regulation of the not-for-profit sector, but these are less to do with definition and more to do with associated issues of:
(a) the need to clarify and codify the primary principles in existing case law definitions;

(b) the need to have a mechanism to facilitate entry into either tax exempt entity ("TEE") or deductible gift recipient ("DGR") status based on an acceptance by government of the fundamental social benefits of charitable organisations; and

(c) the need for greater administrative consistency in the application of tax and rate exemptions for charitable and other bodies.

4. We argue that it would be without meaning, and at the same time unjustifiably destructive of charitable not-for-profit organisations, for TEE and DGR status to be determined according to the activities rather than the purposes of entities.
5. We also highlight the fundamental benefits in our society of not-for-profit social welfare providers which have built up over a long time very substantial social capital by:
(a) Continually "ploughing back" all funds not required for existing operations into development of new services;

(b) Extensive donor support; and

(c) The committed work of an army of volunteers.

6. It is consequently entirely inappropriate to consider such not-for-profit operations in any way as "commercial" and deserving of the same taxation treatment as for-profit operators.

INTRODUCTION

7. Each of our organisations is a public benevolent institution.  Each of us is, by constitution, belief and practice, a religious organisation and is an entity through which our constituent community carries out its Christian mission to aid the poor and needy, expressing its Christian faith in practice.  
8. We provide a wide range of social welfare services for hundreds of thousands of clients, and over a wide range of social welfare services across New South Wales.  Some of us are specialist aged care or dementia-specific service providers.  Others of us are entities through which our denominations carry out their social welfare programmes – and this includes counselling, foster care, youth and domestic violence refuges, migrant, disability, prisons, juvenile justice, emergency relief and specialist hospital services.  A brief summary of the work of some of our organisations can be seen on the following web-sites:  www.anglicare.org.au; www.bcs.org.au; www.arv.org.au; www.hammond.com.au;
9. Most of us are involved in the provision of aged care services of some kind, and together we provide these services for some 10,000 clients in nursing home, assisted living, community care, and dementia-specific and aged disability of one kind or another.
10. The issues upon which we have been invited to comment are very significant ones for our organisations, yet the time allowed to us to prepare this submission has been so short.  We will only here, therefore, be making some general comments on some of the matters covered in the Terms of Reference and Issues Paper.  We would encourage the Inquiry Committee to seek further comment from the sector before committing to any recommendations it may make to the Federal Government.
11. The Issues Paper says the Inquiry is not seeking submissions on, and will not be providing itself comment on, "issues related to the taxation or other legislative and administrative treatment of charitable, religious or community service not-for-profit organisations." 
  However it is not possible to consider definitions that are used in legislative and administrative practice without some acknowledgement that the use of such words is fundamentally purposive.  Words are not, and never can be, used in isolation and apart from the context within which they are used.  Definitions are necessary to precisely identify particular meaning associated with words in order for those words to be useful for a specific purpose.  
Definitions

Use of terminology in cases and administration

12. We as a group of PBIs do not have any problem in principle with the definition of PBI or charitable organisation as set out in case law.  We do believe however that the experience of entities seeking such status suggests there is a problem in the administration of taxation law as it applies to the charitable sector.  

13. TR 2000/D14 which "sets out the views of the ATO on what is a public benevolent institution" goes for 38 pages.  This area of legal interpretation is so technical that "charity" does not mean charity as most people understand it, and what most people understand as charity taxation law calls "public benevolent institution".

14. We think it is possible to articulate the common law principles and have an administrative procedure for acknowledging and allowing change in community perceptions.  The UK experience, while doubtless not perfect, does seem to have had a more positive impact on charitable activity than the Australian experience.

15. Although there are many State based definitions that impact on the charitable sector, there are in the federal sphere two primary categories for which terms are needed, and they both relate to income taxation.  The first category is terms necessary to identify tax-exempt bodies – that is what bodies or activities are appropriately exempted from certain tax and rates.  The second category is terms necessary to identify deductible gift recipients – that is what entities or activities are appropriately supported additionally by our tax system by the grant of tax deductibility for donations to them.  Tax-exempt entities ("TEE") and deductible gift recipients ("DGR") can be what we say they are, but our taxation law has developed over a long period of time with principles that have shown a capacity to evolve and develop.  These principles and definitions have been reviewed in recent times by several common law countries (in particular the United Kingdom and New Zealand and, currently, Scotland) and not substantially improved upon.
16.  Neither the Prime Minister's Press Release, nor the Issues Paper, has given any substantial reason to change the existing definitions other than to state that the common law definition of "charity" has resulted in "a number of legal definitions and often gives rise to legal disputes".  We would suggest that this is not so much due to difficulties with the common law definition itself, as because the government entity with the responsibility for applying this definition is the same one which has the responsibility to maximise revenues from taxation.  There is a fundamental inherent conflict here.  
17. An examination of terms and their definitions is a pointless exercise without first addressing the principle issues underlying.  The brief of ensuring that "the legislative and administrative framework in which (charitable, religious and community service organisations) operate is appropriate to the modern social and economic environment"
 cannot be addressed without an assessment both of the history of tax treatment of "charitable" and related organisations and activities, and also an understanding of the social context in which they apply.

18. We do not believe there is any compelling reason to make any change to the common law classifications of "charities" as developed by case law, or the legal definition of PBI.  Nevertheless the experience of entities attempting to obtain such classifications suggests there are a number of problems
 in relation to the administration of charities law.  There may well be good reason to examine the possibility of either codifying these principles in legislation for clarity, or alternatively establishing an administrative body to assist in the regulation of charitable organisations.  Such a body could be a government or semi-government entity, or a peak-body of the charities sector – various options could usefully be considered.

19. While we do believe the Federal Government has confidence in the ability of our organisations to deliver Services efficiently and effectively through our programmes and activities, there is a perception amongst charitable organisations of all kinds of an ever-increasing bureaucratic burden. On the one hand, their tax exemptions are under constant challenge from taxing bodies.  On the other hand, they are increasingly regulated, and required to comply with burdensome administrative procedures.  Transparency and accountability are important principles, but charitable organisations should be encouraged and supported rather than hindered by the regimes governing their operations. 

20. We support the enabling of new entrants on the assumption that society does change in its perceptions of the most appropriate and efficient ways of addressing social need, and also on the assumption that public philanthropy is important in a just and compassionate society.  However we also submit that wholesale change to the principles underlying the common law classifications of charities would be dangerous because of the potential disruption to the charitable sector of major change in this area.

21. If this Inquiry uncovers specific problems relating to the operation of the charities sector, then we would certainly want to be advocates for any relevant change that was indicated and justified.  At present we do not see there is such justification.

Public benevolent institutions

22. The law relating to charities is complex and therefore open to variations in interpretation.  For example, the term "public benevolent institution" itself was inserted into a taxing act in the 1920s when judges held they could not agree on the meaning of the word "charitable" in an act which exempted from estate duty gifts "for religious, scientific, charitable …purposes". 
  Because of the uncertainty, the section was amended in 1928 to replace the word "charitable" with "public benevolent institution".  PBI then developed its own legal interpretation.

23. The term "public benevolent institution" as defined in the tax cases has the capacity to be a useful term for identifying appropriate DGR status.  However instead of being applied in a way that enables adjustment to social change, its application by taxation administrators has been unduly narrow and limiting.  This has effectively worked to limit access to exemption to new entrants.  

24. In particular the requirements developed by case law for PBIs to provide "direct" assistance to the needy has been interpreted unjustifiably narrowly by the ATO.  It allows DGR status to provide "handouts" to those in need, but not assistance that encourages self-sufficiency and self-help.  However, it is generally acknowledged in Australia today that "handouts" to the poor and needy in our community contributes to unsatisfactory dependence.  The same people are more likely to break the cycle of poverty if they are given assistance that increases their ability to obtain gainful employment and lead independent lives.  We maintain such help is still "direct" and given to the people in need of the assistance and should satisfy the case law requirements.  Such a perspective routinely  fails to satisfy the ATO.

25. In addition, the cases say that the categories of "need" which may be addressed by PBIs are not closed. But it is very difficult to persuade the ATO of the reality of new categories of need, even where such need can be demonstrated to stir the beneficence of people who want to give their money for its support. 

26. As the case law on the meaning of "public benevolent institution" has developed parallel to the cases on "charity", the regulation of charitable organisations has become unduly complex and confusing, and the experience of new entrants is that they are trying to hit a target that is constantly moving.  For this reason alone it may be preferable to bring the determination of DGR status back to the primary meaning of "charities" where it originally belonged.

27. We support the simplification of the definitions if this will improve the administration of charities.  The Inquiry may wish to consider the removal of "public benevolent institution" altogether, so that categorisation is more accessible.  This would be helpful if it means it is less demanding and expensive for worthy causes to obtain appropriate classification.  However, we do not believe there is any call for a wholesale re-definition of the fundamental concepts underpinning the charitable sector.

28. The problems with the existing classifications are not just with their technical nature.  New entrants face considerable difficulties in the application of existing definitions and case law by bureaucrats in the ATO – not so much with the definitions themselves.  If the rules for new entrants were clearer there would not be so many cases or frustrated would-be entrants, or 38 or 47 page tax rulings.

29. Codifying the principles contained in existing case law could be considered as a way towards addressing these problems.  Having some kind of administrative body such as the UK Charity Commission or a Charities Registration Board, whose primary purpose is to maximise the community's benefits provided by charities, rather than revenues, could also assist in this area.  

30. It will be interesting to see the results of the Inquiry's study of other non-common law regimes to see whether anyone has developed a better definition or description of "charity" than that developed under case law.  Our challenges in Australia in this area certainly seem to be shared with all other common law countries.  Nevertheless it also seems to be a common experience that the problems lie with administration and process of acceptance or challenge or appeal rather than definition itself.

31. Relatively recent inquiries in NZ and UK concluded that wholesale re-definition could be dangerous – and constitute a threat to the viability of the vast array of charitable activity.  The United Kingdom White Paper examining the same issue concluded that although the development of legal definitions through case law: "are not always tidy and can sometimes be confusing, event to experts…" nevertheless there would  "be few advantages in attempting a wholesale redefinition of charitable status – and many real dangers in doing so…"
  

32. The New Zealand inquiry by a Working Party on Charities and Sporting Bodies which also reported in 1989 concluded that despite the challenges of the common law definition of "charity", the existing common law definition based exemptions for charities should remain.  The Working Party was not convinced there was any better solution.  "The Working Party has concluded that changing the definition of what is a charity was not the way to determine eligibility for preferential taxation treatment, and that the current definitions of charity or charitable purposes which have evolved over the years should apply in the meantime."
  It is also interesting to note the Working Party recommended that a Commission be established to register, advise and supervise charities.  This recommendation was not followed after further investigation and submissions, largely for the reason that it would mean "excessive bureaucracy".  Careful consideration would need to be taken of this if the present Inquiry concludes that such a solution should be considered for Australia.

History of the word "charity"

33. The word "charity" itself is the archaic but otherwise common English word meaning "love".  Its derivation is the Latin word "charitas" which in turn is a translation of the New Testament Greek word "agape".  Jesus summarised the law as "Love your God with all your heart and with all your soul and all your mind.  This is the first and greatest commandment. And the second is like it. You shall love your neighbour as yourself".
  The Apostle Paul in writing to the Corinthian church about love said: "And now these three remain: faith, hope and love.  But the greatest of these is love."
  "Philanthropy" similarly means the love of fellow man, and its derivation is the Greek "philo" meaning love and "anthropos", man.

34. The term "charity" is therefore derived from the Judeo-Christian commandment to first love God, and secondly love your neighbour.  In answer to the question "who is my neighbour" Jesus answered "my neighbour is the person who responds to my needs".
  

35. Christian charitable organisations do not claim any monopoly on charitable activity.  Nevertheless we do have a distinctive history of providing aid for the needy.  We have responded to need wherever we have seen it, and the history of the tax treatment of charitable institutions has been inextricably linked with the history of Christian charitable institutions.  An important feature of our organisations is that we have operated notwithstanding, and sometimes despite, any government policy on social welfare at the time.  Government policy and action has often followed the lead of charitable institutions, to either fund or even take over some areas of community care.  We believe that this process is constructive and efficient, and is appropriate in modern Australia.  

36. We appreciate the Prime Minister's recognition of the importance of such organisations in "a range of policy areas, including the business and community partnership, illicit drugs policy, welfare reform and the Job Network".
  However the great strength of the charitable sector is that it has the capacity to flexibly respond purely to need with an immediacy and relationship basis that is simply impossible with the practical constraints of government.  We believe this fundamental characteristic of the charitable sector must be recognised by government, and should be encouraged to continue.

"Charitable" institutions as "religious" institutions

37. It is important for the Inquiry to understand that for the Christian church, denominational or not, its mission is seamless.  It is a denial of fundamental beliefs and doctrine to separate so-called "religious" activities from "social welfare" activities  – "Faith without deeds is dead."
  For all Christian churches and non-denominational organisations, compassionate response and care for the needy in our community and beyond is an essential religious or theological issue.  The community welfare activities of all the Christian churches, including church-specific or non-denominational organisations, are not separate from their "religious" activities".  They are "faith in action", not separate from but integral to their religious expression.

38. We are convinced that any definition or change that does, or has the effect of, separating the Christian community from its charitable or welfare activities will be highly destructive.

Problems for new entrants

39. The issue of the definition of "charity" and related terms has been a real one for a number of people associated with the charities and not-for-profit sector.  It primarily affects new, or would-be new entrants.  However it does from time to time adversely affect the established or older organisations and religious institutions as well.  Although they have an established status that should not be under constant challenge, nevertheless they have to tread a careful and often complex path through a maze of categories and terms to claim the benefit of various exemptions from rates and taxes.  With the introduction of new taxes (fringe benefits tax and goods and services tax) the regulatory environment is even more complex.

40. There is, and has for many years been, a significant problem for new entrants into the charitable sector who have an innovative approach to problems.  An obvious example is that it is accepted these days that in giving assistance to those in various kinds of need it is better to encourage self-sufficiency and independence, rather than reliance on hand-outs.  However it is organisations that provide such acknowledged more effective assistance that are being refused "public benevolent institution" ("PBI") status by the ATO.

Need to challenge decisions in court

41. These disputes are not highly visible.  This is because new entrants have always been obliged to challenge taxation decisions in the courts.  Organisations seeking some form of charitable status are obliged at present to run the gauntlet with the ATO whose focus is on its revenue mandate and consequently wary of admitting new entrants.  Even when an organisation puts together a good case for acceptance as a charity or PBI based on past cases and Tax Rulings, it is very difficult for the arguments to be accepted.  There is no alternative for such an organisation but to take the matter to court to seek an exemption it believes it is qualified for – or for a taxpayer to challenge the refusal of deductibility for a gift.  

42. This is where the law on charities has developed – from the cases of those charities and donors that have had the resources to go to court.  Few people have the resources to take such action.  Fewer charities have such resources.  Even fewer would-be charities can support such action.  Charities law is one of the very few today which are based almost totally on case law, and every case in the books represents a challenge by an organisation or donor to an adverse decision by the taxing agency.  We would expect the vast majority of aggrieved organisations and individuals do not take the matter to court.

43. Courts for many years have been interpreting the word "charity" in a technical sense, so that one thing that is clear is that the word does not now have its common meaning.  A number of writers have argued
 for a statutory redefinition.  Tokeley notes that the British White Paper on the subject, although concluding that "redefinition is fraught with difficulty and might put at risk the flexibility of the present law", observed that the law's development was "not always tidy and can sometimes be confusing even to experts". "It is perhaps not surprising that, as the threads reaching back to 1601 get longer and as the analogies which the courts employ become more extended, so the rationale for decisions on charitable status should not always be immediately apparent.  This has undoubtedly led to a degree of uncertainty about the interpretation of the law which can inhibit innovative bodies from seeking charitable status."
  The UK review nonetheless decided to retain the existing case law definitions, as developed by the Charity Commission.  This kind of mechanism for taking into account social change and therefore appropriately dealing with new entrants does seem to have been more effective than our present system in Australia.

Human rights

Taxation exemptions based on human right of religious freedom

44. Independent of any argument based on public benefit of charitable organisations, we point out that international law principles of human rights contained in the Declaration of Human Rights, and the related Religion Declaration
acknowledge the right of people individually and in groups to hold and express religious beliefs.  One of the forms of expression specifically referred to in the Religion Declaration is the establishment and maintenance of charitable institutions.
   These international human rights would justify the granting to all religious groups the same status and protection or benefit under taxation laws for their own sake, irrespective of any public benefit considerations.  The Australian government has an obligation under international law, through the Human Rights Commission
 to ensure these rights are protected and maintained under Australian law.

45. Of course religious motivated charities have no monopoly on philanthropy, and non-religious charities have their own motivations.  However we would invite the Inquiry to acknowledge the added element of religious charities as an inherent expression of religious freedom, so that it is not vulnerable either to the interpretation of others or to being considered to be not PBIs because of their expressed religious motivation. 

46. We would also, in the interests of freedom of speech and other human rights, support the principle that there should not be any prohibition on advocacy of legal change, provided this is consistent with an organisation's primary charitable purposes.  Such activities, where conducted as an adjunct to the charitable purposes of an organisation, are a routine activity in modern democratic government.  It is usual for governments to seek comment and submission (like the present one) to contribute to constructive debate about appropriate legal change.  It is an anachronism today to suggest such activity is not the place of charitable organisations.

Dominant Purpose – "Wholly or partially" 

47. Our organisations are constituted for specified charitable purposes, and we are not-for-profit, so that all our resources must be used for the achievement of our purposes.  Our continued operation depends on others being convinced that the programmes and activities we undertake to achieve these purposes are worthy of support so that we have the necessary funding to carry them out.  Sometimes this funding comes from government, sometimes from our donating supporters.  In neither case will we receive the support unless we can convince the giver of the worthiness and the integrity of the activity, and its capacity to fulfill the purpose of our organisations.

48. It is not entirely true as the Issues Paper suggests that "under common law, there is no distinction between wholly or partially".
  To satisfy the requirements of being a TEE or DGR it is necessary for entities to have stated objects, and such objects must be suitable objects for such status.  Organisations should only act in accordance with these objects, which must have primary objects, and ancillary objects they must be just that, ancillary.  Organisations that are very careful to adhere to their objects should not be penalised if some organisations are not adhering to their stated objects.  If there is a problem, and there is no evidence put forward as yet that there is a problem, we would suggest it is more to do with a lack of review of adherence to objects by organisations.  

49. If a not-for-profit organisation is established for an appropriate purpose, and all its resources are directed at addressing the objects, it will be too complex to classify the purpose of the organisation's various specific activities as tax exempt or DGR singly, rather than to classify the purpose of the organisation as a whole.  If the problem is an absence of effective monitoring of organisations, then redefinition of terms to confine TEE exemptions or DGR status to activities rather than entities will not solve the problem.  Some system of support and monitoring of entities would be more likely to be effective.

50. For example: 

(a) serving meals – how would you distinguish between meals served in a soup kitchen, or in the kitchen of an aged care provider, that provides meals both to the needy aged, but also  to other persons not financially disadvantaged, but suffering from dementia? How would you distinguish meals sold into the wider aged community to generate income to pay for the free or subsidised meals where the infrastructure used was paid for by donation income, and staffed wholly or partly by volunteers?

(b) clothing bins – the "activity" of a charitable clothing bin collection and distribution operation and a commercial one could seem indistinguishable – however in the mind of the people donating clothing through the bins there is all the difference in the world.  It could be said that because the clothing bins were initiated by the charities and churches specifically to help the needy, it is dishonest of commercial operators to collect in this way at all.  Often the operator's donation to charity is superficial and tokenism.

(c) Opportunity shops ("Op shops") – not only does the community deliberately support charities by donating through clothing bins, but the clothing is distributed through op shops.  Commercial operators claim these operations to be indistinguishable from commercial "competitors". However for those needy people who rely on obtaining clothing from the op shops inexpensively and with dignity, and those volunteers who support those charitable operations as well as the donors of the clothing there is all the difference in the world.

51. An established principle from the cases on charitable purposes is that provided the purpose is charitable, the choice of activities undertaken by a charitable organisation to achieve these purposes will not be questioned.  The acid test of the efficacy of the activities is whether the community or some part of it will support them, or whether there are "clients".  This long-standing process of tax status following the compassion aroused in some sector of the community is a valuable one, and we strongly advocate its retention.  It would be a retrograde step to grant TEE or DGR status only to those activities specified by government as being suitable, and would eliminate a valuable distinguishing characteristic of the charitable sector. 

52. The Issues Paper describes a number of scenarios in paragraphs 12 and 13 which highlight the difficulties that will be involved if we move from a system which classifies entities according to purpose.  The terms "purpose" and "activity" are used at times interchangeably: "organisations undertaking activities that have a charitable, religious or community service not-for-profit purpose…for some non-profit organisations, the charitable, religious or community service activity may be their sole purpose…some organisations may be involved in a range of charitable or religious or community service purposes…religious organisations may conduct a wide range of activities in addition to core worship, pastoral and religious education activities"

53. We would argue that this confuses the issue unduly.  It is not a problem that any organisation has multiple charitable purposes – provided they are all charitable, and ancillary activities are inherently supportive of and further the charitable purposes.

54. More importantly, we have a problem with the suggestion that it is for someone other than ourselves to say what are core and non-core activities in the pursuit of our purposes.  Who is to say that "worship, pastoral and religious education activities" are "core" and "the provision of nursing home services to the aged or welfare services to the homeless or primary and secondary education services" are "non-core"?  The dictation to religious-based charitable organisations or churches of what activities they may conduct to effect their purposes would in our view constitute a breach of our religious freedom as protected by international human rights conventions.

55. From a practical point of view, classifying our work by activities would constrain our organisations by hugely increased administration and compliance costs. This would present both a major economic threat to our future operations, but it would also fragment our work and our communal focus, to the extent that it would be hard to see them surviving.

56. The comments in paragraph 13 of the Issues Paper themselves illustrate some of the problems with trying to classify activities rather than purposes.  For example, a religious "organisation" which conducts a wide range of activities in addition to its "core" activities such as nursing home, welfare services to the homeless and education services, will at present not be able to conduct all these in the same entity as its "core" activities.  Precisely because of the differential taxation treatment and licensing of each of these activities (some will be TEEs, some may attract DGR status, others will require government licences to operate) organisations already have had to establish different entities or at least funds for these distinct types of purposes.  It is difficult to see how a definition based on activities will assist this situation.

Purpose classified not-for-profit organisations

57. Such a major change from a purpose-based definition to an activities based definition would have to be justified by some real problem.  Over recent years we have been aware of a growing "murmuring" from for-profit organisations, and some parts of the bureaucracy about the perceived unfair benefits afforded the not-for-profit providers.  Their claim is that in an outcome standards based environment the provision of the service is the same in both the for-profit and not-for-profit sectors, and so the "playing field" in terms of tax treatment for both types of provider should be the same.

58. Our response to this is to point out that aged care, hospitals, hospices, clothing bins, op shops and numerous other welfare activities, were historically undertaken first by religious charitable organisations which responded to the need.  More recently for-profit operators saw an opportunity to enter this field for personal financial gain.  This is their prerogative.  But having made this decision, it is a huge step for them to argue that they should then receive the same taxation treatment.  The community at large which supports charitable organisations with their donations and tax exemptions, would we believe be outraged at such a suggestion.

59. While there are many similarities between the activities themselves, there are fundamental and distinct differences between the organisations which highlight why the community at large greatly values the contribution of the not-for-profits in this field.  For-profit operators will leave the industry if it becomes uneconomic.  Not-for-profits have a mission to stay, regardless of commercial issues or government policy.  This is an important contributor to social stability.

End goals – where does the money go?

60. The fundamental goal of the for-profit provider is to return a profit to its shareholders.  While for-profits can legitimately claim to meet a genuine need, at the end of the day they must return a financial benefit to the owner - to their shareholders.  Any benefit to the community is commercially driven.

61. Not-for-profit providers on the other hand are unable to return any financial benefit to any third party.  They may be keen to operate efficiently, but any surpluses they generate will be "ploughed back" into the organisation to further achievement of the organisation's non-financial purposes.  Surplus is not an end in itself.  The charitable purposes of such organisations, whether motivated by religion, community or general altruism, revolve around the provision of service to the community, and are the very reason for the organisation's existence.  Furthermore, the service by Volunteers as well as extensive fund-raising activity allows these charities to "go the second mile" in the kind and extent of services provided to clients.

Resources, efficiency and care

62. The non-financial goals driving the not-for-profit provider usually translate into a level of resourcing beyond that provided by the for-profits through such added services as are made available through chaplaincies and substantial volunteer programmes.  When this additional resourcing is suitably applied through efficient systems, it results in a higher level of care.

63. For-profit organisations, while often more likely to focus on efficiency, in our experience are more likely to have limits placed on the available resources, which means a cap on the level of care than can be achieved.

64. Our observation is that an efficient not-for-profit provider is more likely to provide a higher level of care than an efficient for-profit operator.

65. Even more than this, our organisations exist, not only to provide the specific services, but to act out of love for the poor and needy in the care we provide.  There is a spiritual and not just a physical dimension to work based on such purposes.  This dimension is recognised and supported by our donors.  This element was recognised in the New Zealand Working Party on Charities and Sporting Bodies.  It concluded that: 

"Another function of the charitable sector is to counteract the bureaucratic costs, delays and inflexibility which often characterise the public sector.  Empirical work indicates that often donations to non-profit organisations are a more efficient means of funding the supply of public goods than through the public sector.  

The existence of private charities provides a degree of democratisation in the provision of public goods.  Donors donate to their preferred charities and, to some extent, charitable activities are developed in response to perceptions of need and donor preferences, giving a different perspective to public good provision from that found in the government bureaucracy."

Cross subsidisation, capital investment and risk

66. In instances where an organisation is involved in a variety of activities, the not-for-profit provider is likely to have accepted the notion of cross-subsidisation, where surplus generating activities effectively off-set and "prop up" loss making activities (provided the loss-making activities are in accordance with organisational goals).  This concept is generally anathema to the for-profit world, where all activities must contribute to the bottom line or be eliminated.

67. This difference in approach leads the not-for-profit provider to accept and pursue a mix of activities that may require a heavier commitment to capital investment in activities that will not pay their way or return a profit on the investment.  There is also a commensurate acceptance of a higher level of risk.

Commercial/non-commercial activities

68. The Issues Paper raises the question of the "commercial" activities of charities and related organisations.
.  There are two separate issues here – one is where an organisation carries on activities as pure investment to raise funds to support its purpose; the other is where core purposes are carried out by activities which in the process may generate income.  We would argue that it is inappropriate to call either kinds of activities "commercial" when their purpose ultimately is the charitable purpose of the organisation.  It is not meaningful, for example, to say that the provision of rehabilitation and care for a brain-damaged person is "commercial" because a fee is charged for the service, when this service is part of the purpose of the organisation.  See also our comments in relation to soup kitchens, clothing bins and op shops.

69. Furthermore, the suggestion that charitable welfare operations should compete on some kind of "level playing field" with commercial operations fails at a most fundamental level to understand the benefits in our society of not-for-profit social welfare providers which have built up over a long time very substantial social capital by:
(a) Continually "ploughing back" all funds not required for existing operations into development of new services;

(b) Extensive donor support; and

(c) The committed work of an army of volunteers.

70. It is entirely inappropriate to consider such not-for-profit operations in any way as "commercial" and deserving of the same taxation treatment as for-profit operators.

71. We submit that it is highly undesirable to discourage the prudent husbanding of resources.  It is a necessary fact of life for charitable organisations in the welfare sector to in part cross-subsidise their activities in some way. The economics of our charities sector are such that charitable organisations today must look to sell their expertise or drive their assets to raise money for their on-going charitable purposes.  Even investment of surplus moneys for future work or capital development is still for the purposes of the organisation.  Charitable organisations must be able to retain and invest reserves to ensure the future provision and viability of their services for the people who depend on them.  When organisations require buildings or property to enable the delivery of their services, whey must be able to accumulate reserves for this future.  Provided such reserves are used for the charitable purposes of the organisation that should be the end of the enquiry.  Any regime that differentiates the different activities of our organisations will be very costly for little or no return.  

72. All residential care providers, including aged care providers have to accumulate substantial capital funds and plan over years to provide facilities.  This will simply not be possible if we are not able to accumulate reserves.

73. If the concern of some of our "commercial competitors" is that we are able to price our services lower than they are able because of different tax treatment, the experience of our organisations is that the pricing of these services, unless they are provided to the financially disadvantaged, is set at market rates.  If the services are priced lower than market, it is because the aim is provide accessible services to the needy who cannot afford commercially available services.  Op shops are a good example of such services.  It is a nonsense to say that they are a commercial activity just because there is some element of transaction involved, or that they compete with commercial operations.  Their stock is provided by donors who want to support the operation, and the stock is provided at low (or no) cost to the needy in an environment in which they can maintain some dignity.  Nor should it be overlooked that not-for-profit organisations cannot gain relief for Income Tax purposes of some business costs.

74. It is critically important to our organisations that the legal and administrative environment in which they operate continues to classify according to entities and their purposes, rather than their specific and often varied activities.  

75. Charitable organisations, including religious organisations, are given assets to enable them to continue their work.  The management of these gifts or endowments – trusts, if you like, must, to honour the intentions of the givers, be seen as an integral part of the purpose for which they were given.

76. Our organisations say the Inquiry must understand our need for an aggregated view of our activities – activities must be classified by purpose, not some characterisation of activities.  
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