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Introduction

The Australian Healthcare Association (AHA) is the peak national industry association representing public hospital and healthcare organisations. AHA also represents some not-for-profit organisations. AHA is a federated body with member bodies including State Associations, Area Health Services, Regional Health Services, Public Hospitals, Community Health Organisations, Rural Health Services and a range of other healthcare organisations. 

In most states of Australia public hospital and associated healthcare organisations are constituted under respective State & Territory Acts as separate legal entities from Government. These organisations are generally   classified as Public Benevolent Institutions (PBIs). In a minority of cases such services are provided by State Government Departments e.g. Tasmania, Northern Territory, and Queensland.

The services provided by our member bodies include acute hospital care, community care, mental health and aged services. The annual expenditure of the sector is approximately $17.5 BN.  Our membership covers approximately 80% of organisations in the industry. This submission is put forward on behalf of the hospital and healthcare industry that we represent. 
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Executive Summary

This submission has been developed by the Australian Healthcare Association (AHA) on behalf of organisations in the public hospital and associated healthcare sector.

Public hospital and associated healthcare organisations are generally classified as public benevolent institutions (PBI) and their status would thus be affected by any change in definition.

AHA has included considerable detail in this submission on the nature and attributes of the public hospital and associated healthcare sector. It is our perception that the structure and attributes of the sector are not well understood. The sector frequently, and erroneously, classified as a government agency or department. These attributes are as follows;

1. Its purpose is the alleviation of adverse effects of illness and disability, and the promotion of good health through prevention, early intervention and management of risks to health.

2. Society as a whole shares and expresses collective compassion and concern for those persons affected by the illness and the associated consequences that the sector seeks to alleviate.

3. The sole factor determining access to public hospital and associated healthcare services is the relative need of individuals for such services. Access to services is not denied on the basis of ability to pay.

4. The governing bodies of organisations providing such services are in most jurisdictions legislatively separate from the State or Territory government departments. These structures have facilitated a high level of formalised involvement and ownership by the community.  

5. Philanthopy, volunteerism, bequests, donations and other forms of tangible community support for the public hospital and associated healthcare sector are a longstanding tradition. This is above and beyond the support received in the form of government funding, user fees and third party payments. 

6. For-profit providers of the same services have a totally different orientation to the provision of services. They require no such injection of social capital, restrict service access only to those who can pay, and address competing priorities by way of an entirely different set of principles.

The submission discusses with the continuing relevance of the existing definition pertaining to the public hospital and associated healthcare sector, i.e. “public benevolent institution”. With reference to the most recent analysis of the term undertaken by the Australian Taxation Office (ATO)
, AHA believes that 

7. The current legal definition of PBI remains a useful means of classifying the sector. It identifies the key features of the sector and differentiates it from other types of charities listed in the Committee’s Issues Paper 
. 
8. The notion of a “function of government” is one aspect of the definition that is no longer relevant. This is due to the existence of a wide range of non- government organisational (NGO) types that are, in effect, subject to similar levels of government influence and control as organisations in the public hospitals and associated healthcare sector. This is by virtue of the NGOs’ reliance on government funding, the activities they perform for government and the extensive array of legislation that regulates their operations. 
9. A more useful means of addressing the criteria of “function of government” would be to enhance the “management, control and funding” criteria to identify and recognise an organisation’s identity separate from the Government.
Finally, the submission comments on options for enhancing existing definitions. Again, with reference to the term “public benevolent institution” AHA suggests that 

10. The purpose of the organisation should be a key criterion for defining it as a charitable or related institution. The current definitions and interpretations of the meaning of PBI are still relevant in describing the purpose. 

11. The nature of the activities of an organisation is an important criterion in determining the status of the organisation. Activities must be considered in terms of their relationship to purpose, and recognises their propensity to change over time. Analysis of activities is not of itself sufficient to determine an organisation’s status.

12. The focus of the service provided must be of wide public benefit, available on the basis of need, and not unnecessarily restricted to a specific class of the public unless that restriction is primarily because of need. 

13. The notion of “government function” be deleted. It should be replaced by the notion of an organisation’s separate legal identity from that of government.

SECTION 1.

The implications of current social expectations and                                           

experiences for defining charities and related 

organisations.

Size & composition of the sector. 

The Committee has sought information on the characteristics of the sector. A synopsis of the hospital and healthcare sector is provided below.

1. Public hospital and associated healthcare organisations are constituted separately from the Government in NSW, Victoria, South Australia, Western Australia and the ACT. They have separate governing bodies and operate under legislation that is distinct from the respective Public Sector Management Act (or local equivalent) pertaining to that state’s or territory’s government departments.

2. Hospital & associated healthcare organisations so described in (1.) are generally classified as Public Benevolent Institutions (PBIs). They are exempt from income and capital gains taxes, qualify for Fringe Benefit Tax (FBT) concessions, enjoy deductible gift recipient status, and exemptions from a range of state based taxes e.g., payroll tax. 

3. In most states and territories there are both denominational (religious) and non- denominational public hospital and associated healthcare organisations identified in the respective legislation. The functions performed by the two types of organisations are effectively identical.

4. In addition to public hospital and associated healthcare organisations, there are also not-for-profit private hospital and associated healthcare organisations. These are frequently classified as PBIs, and may be operated by religious, charitable or other organisations. 

5. A final category of hospital and associated healthcare organisations is the for-profit-private hospital sector. 
6. The key distinctions between public and private sector hospital and associated healthcare sectors are 

a. Public hospitals and healthcare services are available to all persons on the basis of an individual’s clinical need, not capacity to pay.

b. Private hospitals are generally restricted to persons who are able to able to meet the requisite fees, or more typically, have their fees covered by insurance or other third party arrangements.

7. The distinctions between the for-profit and not-for-profit organisations are  
a. Operating surpluses/profits can be distributed to the owners & shareholder in for-profit organisations. 

b. Operating surpluses/profits must be retained and distributed according to the objects of the not-for-profit organisation, and not distributed to members, owners or shareholders. 
c. Religious & charitable not-for-profit providers will more frequently have the capacity to subsidise or in some cases waive fees based on their specific mission.

8. The breakdown of numbers of hospitals across Australia is as follows

a. 755 public hospitals

b. 312 private hospitals

9. Of the 312 private hospitals

a.  77 are not-for-profit, operated by religious & charitable organisations 

b. 52 are not-for-profit, operated by other organisations 

c. 183 are for-profit, operated by private sector companies and individuals.

10. Associated public healthcare services include community health and other specialised services. In some states e.g. Victoria, these are separately constituted and governed entities, while still predominantly government funded. There are 67 such entities
 that are also classified as PBIs. In other states such as NSW, these services are incorporated under integrated hospital and healthcare organisations i.e. Area Health Services, which are also PBIs.

11. The size of the sector is substantial in terms of annual expenditure and direct employment as the following indicates;  

a. Total hospital expenditures for 1998/99 was estimated to be $19.3BN
, of which $15.1BN was in the public hospital sector.

b. Associated health services expenditure e.g. community and public health etc, was estimated to be $2.4BN in the same period. 

c. Taken together the public hospital and associated healthcare sector accounts for $17.5BN of annual expenditure.

d. In the public hospitals sector, there were 175 535 FTE staff employed. 

e. Research expenditure (almost exclusively contained within the public sector) was approximately $ 750m per annum.

12.  The geographical distribution of public hospital and associated healthcare organisations is of interest. For the 755 public hospitals this distribution is as follows;

a. 25.5% are in metropolitan centres

b. 52.7% are in rural areas

c. 21.7% are in remote areas.

Attributes, purpose and behaviour of the sector in the current environment, which have relevance for the definition of charities and related organisations  

The Committee sought information on attributes, purpose and behaviour of the sector that are relevant to the definition of organisations operating within the sector. The following comments are offered

13. The core activities of the public hospitals and associated healthcare sector are provision of the following care types;

a. Acute and non acute hospital

b. Primary & community health

c. Aged, rehabilitation & disability services

d. Preventative and public health

e. Research and teaching of the healthcare workforce.

14. The purpose of the activities described in (13) is 

a. Alleviation of the suffering and adverse effects of illness and disability.

b. The promotion of good health through prevention, early intervention in disease processes, and the management of factors that pose risks to health.

15. The focus of these core activities is predominantly towards the health needs of individuals, with a lesser, though significant emphasis on the collective needs of communities and population groups. .

16. One obvious attribute of the public hospital and associated healthcare services is its overriding emphasis on the delivery of its services without concern for capacity to pay. It determines priorities and allocates daily resources on the basis of need.

17. Community involvement in and “ownership” of organisations within the sector is a key attribute. Many organisations within the sector have developed historically from a basis of community (variously defined) ownership. The institutions have in some cases been established, acquired assets, constructed facilities and operated on an ongoing basis solely via the contributions of the communities that they serve. 

18. The level of philanthropy, bequests, and donations by the community to the sector is substantial. In some cases an individual organisation e.g. a specialist children’s’ hospital may receive several millions of such income each year. This is particularly evident in rural areas where a community of less than 3000 persons may contribute in excess of               $ 40,000 per year. 

19. Volunteerism is an attribute of the sector. In most of the 755 public hospitals there exists a formalised structure for the community to volunteer their time and energy to the mission and activities of the hospital and associated health services. 

20. Separate local bodies such as Health Service Boards are the means by which hospital and healthcare organisations are governed in most States. Such structures impose both legal and local accountability for the delivery of care services on individual Directors drawn from the community served.

21. Investment of social capital, as evidenced by points 17- 20, is a defining feature of the sector despite its high level of government support, control and influence. This stands in contrast to low and sometimes non- existent levels of such investment in other forms of “government service delivery functions” (which the sector is sometime erroneously described as). At a time when governments are emphasising social coalitions, and rediscovering the notion of social capital, the public hospital and healthcare sector represents a long-standing, functional example of a social and economic partnership between the community and government. 

22. Redefinition of “health” in the current environment. Contemporary definitions of health extend beyond the absence of disease and illness to encompass concepts of psychological, cultural and spiritual well-being. In a corresponding fashion the sector has progressively adjusted its activities and mission to perform its role in terms of this more contemporary definition. The range of activities undertaken by the sector has not been static. Rather, it continually responds to the socia, health need and economic environment of the era in which it operates. 
23.  Partnerships with the communities that healthcare organisations serve have become even more critical. Responsibility for maintaining and improving health, and preventing ill health is increasingly a partnership between the sector and the community. The partnership extends well beyond the above-mentioned notions of philanthropy and volunteerism. It is about addressing the overall societal goal of health through harnessing the collective problem solving potential of communities and linking with the healthcare sector. 
24. Future influences on the sector include changing patterns of disease resulting in the burden of ill health shifting progressively towards the management of chronic illness. This has been bought about largely through improved technology and treatments for acute illness leading to increased longevity. This change requires community-based models of care, necessitating greater engagement unpaid care and support in the community. The factors that have helped engage the community in its support of the sector to date will be just as important in responding to these future influences. 
25. Economic pressures on the sector are significant and likely to increase due to a combination of population and technology factors. It is a truism that demand for services from the sector outstrips supply. This will continue for the foreseeable future. Hospital and healthcare service provision has always involved making choices across competing priorities. Such priority setting frequently results in less ill persons waiting longer, or receiving less care than persons experiencing illness requiring more immediate or intensive care. This is not the case in the private sector. The community can play a critical role in ensuring that the process of making choices and determining priorities for the allocation of scarce resources is based on notions of fairness, need and equity. In fact through their participation in governing bodies, their contribution of donations and their voluntary efforts they already do.  Community engagement with the sector facilitates ownership of the sector’s future challenges. 
Classification of organisation by purpose or activity.

The Committee sought comment on the value of classifying organisations through reference to their purpose or by analysing the range of their activities.  For the public hospital and associated healthcare sector the following comments are offered.

26. The range of activities undertaken by the sector has changed significantly over time, and will continue to do so. The reasons for this are changing patterns of illness, developments in technology and treatments, and the evolving socio-economic environment.

27. Many activities undertaken in the past by other sectors have been taken up by the healthcare sector, and vice versa. Examples of this include care of persons with mental illness, which was historically a role of the justice and prison systems. It is now largely a health sector activity. 

28. Activities undertaken by the public, not-for-profit and for-profit hospital and healthcare are similar, and in some cases identical. These include services that could be deemed to be of a commercial nature e.g. laundry services, bulk food preparation etc. Irrespective of their commercial nature, such activities are essential to both sectors. In some cases such activities rely on external (commercial) contracts for viability. 

29. Principles of competitive neutrality and national competition policy have been in place for some time. These ensure that the activities of the sector, while supporting its purpose and mission, do not have adverse consequences in terms of economic efficiency, and net community benefit. Commercial and quasi-commercial activities undertaken by the sector are increasingly subject to these principles. 

30. The purpose of the hospital and healthcare sector has been less subject to change and its mission of providing its services on the basis of need has been relatively constant. It is not possible to define the status of an organisation i.e. charitable or not, through the classification of its activities. Within the hospital and healthcare sector any classification of activities must be couched in the context of the purpose of the organisation providing them. The classification of the sector as charitable (or related) should therefore be more on the basis of its purpose, than analysis of its activities. 
Summary comments on size, composition, attributes, purpose and behaviour of the sector in the current environment, which have relevance for the definition of charities and related organisations in the hospital and healthcare sector

31. Its purpose is the alleviation of adverse effects of illness and disability, and the promotion of good health through prevention, early intervention and management of risks to health.

32. Society as a whole shares and expresses collective compassion and concern for those persons affected by the illness and the associated consequences that the sector seeks to alleviate.

33. The sole factor determining access to public hospital and associated healthcare services is the relative need of individuals for such services. Access to services is not denied on the basis of ability to pay.

34. The governing bodies of organisations providing such services are legislatively distinct from state or territory government. These structures have facilitated a high level of formalised involvement and ownership by the community.  

35. Philanthopy, volunteerism, bequests, donations and other forms of tangible community support for the public hospital and associated healthcare sector are a longstanding tradition. This is above and beyond the support received in the form of government funding, user fees and third party payments. 

36. For-profit providers of the same services have a totally different orientation to the provision of services. They require no such injection of social capital, restrict service access only to those who can pay, and address competing priorities by way of an entirely different set of principles.

SECTION 2

Existing definitions of charities and related organisations used in 

Australia.

The Committee sought input on the continuing relevance of the existing definitions pertaining to the sector. For the purpose of this submission the term “Public Benevolent Institution (PBI)” will be discussed, as this is the current classification applicable to the public hospital and associated healthcare sector. The following comments are made about the current definition of PBI. Specific reference is made to Draft Taxation Ruling TR/2000/D14 
, which provides a comprehensive analysis of the definition.

1. “Needs Requiring Beneficial Relief” is a criterion for determining the meaning of PBI within the ruling.  It is a description of the nature of the needs, the relief and the conditions under which relief is offered. The descriptions provided in Section 1 of this submission deal with the nature of health needs, and the principles underpinning the provision of services by the public hospital and associated healthcare sector. These are adequately dealt with by the descriptions contained within the ruling and it therefore remains of relevance.
2. “Benevolence for people in need, not for the community generally”. On balance the sector, while offering a number of community wide externalities, predominantly focuses its activities on individuals in need. 

3. “Not merely a function of government” is an important consideration in determining PBI status. This consideration has led to misunderstanding of the nature of organisations in the public hospitals and associated healthcare sector. In other areas of human service delivery the government funds organisations to perform a range of activities on its behalf e.g. housing, disability support, community services etc. These funded non-government organisations (NGOs) are subject to significant degrees of government control. This control is both statutory and financial. Many of these organisations are entirely funded by government. 
4. Organisations operating in the public hospitals and associated healthcare sector, like the NGO sector, are in most cases 
a. Separately constituted organisations, not part of the government. 
b. Receiving substantial, though not total funding from government.
c. Subject to a degree of government control, but also have separate accountabilities beyond the government agency that funds them. 
d. Able to generate for the government and community the same set of benefits associated with separation from government, as do NGOs.  
5. The notion of  “function of government “ is not considered useful as a defining criterion of PBIs. Based on an examination of the anomalies described above, it is suggested that the nature of the public hospital and associated healthcare organisations with their separate constitution and identity apart from government, is a more useful defining criterion.  
6. “Direct provision of services” is described in the ruling as a feature of PBIs. This is consistent with the role of the sector, and therefore considered of relevance as a definition.
7. “Public extensiveness of benefit”. This criterion relates to the extensiveness of the benefit arising from the services delivered. If the benefits are restricted to an exclusive group, not the public at large, or are at least not restricted to the most needy class within the public, then this criterion of PBI would not be met. The public hospitals and associated healthcare sector provides their benefits to all 
a. On the basis of need,
b. Not restricted by membership or class, 
c. Regardless of capacity to pay, and 
d. Is not motivated by profit.
8. “Management, control and funding”.  Most organisations in the public hospitals and associated healthcare sector display the core features of being a separate institution for the purpose of this criterion. Most are bound by specific constitutions, operate separate accounts, and have formalised governance and control structures.
Summary comments on the relevance of the definition of Public Benevolent Institution to the public hospitals and associated healthcare sector

9. The current legal definition of PBI remains a useful means of classifying the sector. It identifies the key features of the sector and differentiates it from other types of charities listed in the Committee’s Issues Paper 
. 
10. The notion of a “function of government” is one aspect of the definition that is no longer relevant. This is due to the existence of a wide range of NGO types that are, in effect, subject to similar degrees of government influence as organisations in the public hospitals and associated healthcare sector. This is by virtue of the NGOs’ reliance on government funding, the activities they perform for government and the extensive array of legislation that regulates their operations. 
11. A more useful means of addressing the criteria of “function of government” would be to enhance the “management, control and funding” criteria to identify an organisation’s separation from the Government.
SECTION 3.

Options for enhancing the existing definitions

The Committee has sought comment on options to enhance existing definitions of charitable and related organisations. The following comments pertain to criteria and attributes that would better define organisations in public hospitals and associated healthcare sector.

1. The purpose of the organisation should be a key criterion for classifying it as a charitable or related institution. The current definitions and interpretations of the meaning of PBI are relevant in describing the purpose. 

2. The nature of the activities of an organisation is an important criterion in determining the status of the organisation. Activities must be considered in terms of their relationship to purpose, and their propensity to change over time. Analysis of activities is not of itself sufficient to determine an organisation’s status.

3. The focus of the service provided must be of wide public benefit, available on the basis of need, and not unnecessarily restricted to a class of the public unless this restriction is primarily because of need. 

4. The notion of “government function” be deleted. It should be replaced by the notion of an organisation’s separate legal identity from that of government.
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