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This submission is a personal one which I am making because of a lifetime's involvement in what the Issues Paper calls "the Sector".

My Submission is in favour of keeping the common law definition for two reasons. First, it can be shown to reflect the nature of our social and economic structures and institutions. Secondly, the Commonwealth has no general responsibilities in respect to the administration of trusts so that any departure from the common law definition would add further confusion in a complex area of law.

A Rationale for the Common Law Approach

It seems to me that the following propositions are able to be demonstrated:

1 .
Trade, commerce and industry are essential to the nation as they sustain its life and create its wealth.

2.
While active involvement in trade, commerce and industry brings bounty to the greater part of the population, there are always those who are disadvantaged and in need of support.

3.
In addition to the organisations and institutions which engage in trade,


commerce and industry, there are institutions and organisations whose


function is to develop each individual's intellectual, spiritual and aesthetic


ability.
4.
These latter institutions and organisations do not contribute directly to the creation of wealth, but they are essential to the effectiveness of trade, commerce and industry.

The common law understanding of a charitable institution is adequately expressed in para 18 of the Issues Paper. Such an institution is:

•
A non‑profit body

•
It provides a public benefit

•
And its sole or dominant purpose is:


‑ relieving the disadvantaged


‑ advancing or developing intellect


‑
advancing or developing spiritual values



‑
other beneficial purposes which in many instances involve enhancing aesthetic appreciation.

I have expressed the concept in the terms I have used in the rationale.

The Social Benefits of such a Concept

When this approach is adopted, the various components of our national life are truly valued. Trade, commerce and industry are respected. Education is seen to contribute not only to each person's self‑development but also to the maintenance and growth of trade, commerce and industry. The contribution that the virtues of diligence, honesty, integrity and compassion make to trade, commerce and industry, as well as to community life and personal fulfilment, are identified. Industry is able to produce what is pleasing to ear and mind and eye.

Wholly or Partially Charitable

In para. 13 of the Issues Paper, reference is made to religious organisations that conduct a wide range of activities in addition to core worship, pastoral and religious education activities. As a member of the Uniting Church in Australia, I am convinced that applying Christian principles is also a "core activity". This opinion is based on what we read in the Bible. When Jesus was dying he committed his mother into the care of a person who became a leader in the church (John 19: 26,27). The care of widows became the first task of the first deacons (Acts 6: 1 ‑ 4). Paul collected money for the poor in Jerusalem (Romans 15: 26,27. 2 Cor.8). The church grew out of the synagogue which was a place of education. Even "financial services" grew out of a concern to encourage Christians to manage their money wisely. John Wesley, who founded Methodism, taught his followers to earn as much as they could, save as much as they could and give as much as they could, so the Brunswick Street Methodist Church in Fortitude Valley established the first Savings Bank in Queensland.

If a definition is to be applied with ease (para 34 Issues Paper), the concept of "core activities" should be avoided, as it will be productive of endless debate.

Purpose or Nature

For the same reason, the definition should be based on the purpose of the activity, not the nature of the activity. Unless this is done, there will be endless debate. If the propositions I have suggested are adopted, there is a clear boundary between activities carried on in the furtherance of trade, commerce and industry and those undertaken by a charitable institution to provide funds for its work.

Take, for example, a community art gallery. It may conduct an art competition, sell items that are exhibited on behalf of competitors and charge commission to help fund the competition. Yet it remains a community institution providing a public benefit by fostering aesthetic appreciation. On the other hand an individual or company may exhibit paintings, sell them and charge commission as part of the trade and commerce of the town. Similar activities, but very different purposes.

Changing Circumstances, Changing Definitions

While there are always changes which affect both individuals and institutions, the basic structures in society remain. Wealth, which sustains a community's existence, is generated by trade, commerce and industry. There will always be those who need assistance because they are disadvantaged. There will always be institutions which encourage individuals to develop their intellectual, spiritual and aesthetic capacities. The skills so gained sustain trade, commerce and industry.

Thus there is no call to alter the concept of a charitable institution as the common law understood it. The word "charity" may be seen as out of date, but it is difficult to find a suitable substitute. Both "public benevolent institution" and "religious organisation" focus on one aspect of the common law definition, and in para 23 have some unexpected exceptions. In the context of this Inquiry, the phrase "charitable institutions" is more accurate than "charities", although, in the jurisdiction exercised of the State Courts, the phrase will more commonly be "charitable purpose".

Consequently, in my submission, the common law name and definition should remain. The big advantage of this is that it recognises that such institutions provide a public benefit. This is very significant when there is a question of how government revenue is to be raised. Taxes are raised for the benefit of the community. Charitable institutions make their contribution to the community through the enhancement of the capacities that make us truly human. There is no justification for requiring such institutions to carry any burden of taxation.
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