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Terms of Reference

1. The Committee is to examine and report on existing definitions of charitable, religious, and community service not-for-profit organisations, having regard to the following:

a. the attributes, purpose and behaviour of such organisations in light of the current social expectations and experiences; and 

b. those organisations that are wholly or partially charitable, religious or community service not-for-profit. 

2. The Committee shall examine:

a. any current definition set out in legislation (Commonwealth or State), common law or popular usage, including the continuing relevance of the 'public benevolent institution' definition; 

b. any current use of the concepts for social, economic, legal, regulatory, statistical or academic purposes; and 

c. definitions used in overseas jurisdictions. 

3. In undertaking the Inquiry, the Committee is to advertise nationally, produce an issues paper for public comment and consult with key interest groups and affected parties, including, but not limited to:

a. organisations that consider themselves to be charitable, religious or community service not-for-profit organisations; 

b. for-profit organisations that provide the same goods or services as those operating in the charitable, religious or community service not-for-profit sector; and 

c. Commonwealth, State and local government agencies that provide the same goods or services as those operating in the charitable, religious or community service not-for-profit sector, or that are assisted in the provision and distribution of publicly-funded goods or services by organisations in the charitable, religious or community service not-for-profit sector. 

4. The Committee will provide options for enhancing the clarity and consistency of the existing definitions in Commonwealth law and administrative practice with respect to charities, religious and community service not-for-profit organisations. These should lead to legislative and administrative frameworks at the Commonwealth level that are appropriate for, and adapted to, the social and economic environment of Australia. 

5. The Committee shall report on the findings of the Inquiry by March 2001. 

Introduction

The Northern Land Council (NLC) is a statutory authority established by the Aboriginal Land Rights (NT) Act 1976 (Cwth) (Land Rights Act).

Section 23(1) of the Land Rights Act sets out the functions and responsibilities of the Northern Land Council.  They are to:

· find out and express the wishes of Aboriginal people about the management of their land and legislation about their land;

· protect the interests of traditional Aboriginal owners of, and other Aborigines interested in, Aboriginal land;

· assist Aboriginal people to protect sacred sites, whether or not they are on Aboriginal land;

· consult traditional Aboriginal landowners and other Aborigines interested in Aboriginal land and land under claim;

· negotiate on behalf of traditional Aboriginal landowners with people interested in using Aboriginal land and land under claim;

· assist Aboriginal people claiming land and, in particular, arrange and pay for legal assistance for them;

· keep a register of Land Council members and members of Aboriginal land trusts and descriptions of Aboriginal land;

· supervise and assist Aboriginal land trusts.

In carrying out its functions, the Land Council must consult with traditional Aboriginal landowners and other Aborigines with an interest in the land. Landowners must give their consent before the Land Council enters into an agreement, or takes any action affecting their land.

The Land Council also has the statutory responsibilities and duties to:

· attempt to conciliate disputes between Aborigines regarding land matters;

· hold in trust, and distribute to Aboriginal associations, statutory payments from the Aboriginals Benefit Account (ABA) to communities affected by mining operations and income received on behalf of landowners under negotiated agreements;

· process applications for permits to enter Aboriginal land.

A primary purpose of the Land Rights Act and the Land Councils is to address the disadvantage suffered by Aboriginal people as a result of their dispossession of traditional land, and to assist them to regain their land, in accordance with their traditional rights, and manage it for the benefit of all affected Aboriginal people.  The High Court of Australia has found that the Land Rights Act is clearly beneficial legislation for Aboriginal people.

This brief submission will provide an outline of the NLC’s position in relation to the major themes of the Charities Definition Inquiry.  In summary:

1. The NLC supports the recommendations put forward by the Australian Council of Social Services, in particular the proposed integrated definition of community organisation, charity and public benevolent institution.

2. The NLC considers that the narrow definitions of public benevolent institution which restrict funding to direct aid should be amended to reflect a more sophisticated approach which incorporates self-management and advocacy as legitimate ways to address disadvantage.

3. The NLC supports, in principle, Senator John Woodley’s submission for an independent body to apply the legislative definition of charities/PBI and the application of taxation concessions in the Charities/PBI sector.

4. The NLC recommends that the Charities Definition Inquiry identifies any taxation issues raised by its Inquiry or resulting from the Inquiry’s recommendations, and recommends a fair, public and accountable process for dealing with these issues.

The NLC and Public Benevolent Institution Status

The NLC is a public benevolent institution (PBI) for the purposes of the Commonwealth Government, but is not currently recognised as such by the Northern Territory Government.

There is no doubt that Aboriginal people in the Northern Territory are severely disadvantaged on any and every social and economic indicator. For example, the Australian Bureau of Statistics Census of Population and Housing: Aboriginal and Torres Strait Islander People, Northern Territory 1996 demonstrates that Aboriginal people have an unemployment rate three times that of non-Aboriginal people and median incomes approximately half of non-Aboriginal people. Measy M, d’Espaignet E and Cunningham J, Adult Morbidity and Mortality due to Tobacco Smoking in the Northern territory 1986-1995, 1998 report that Aboriginal men die 19 years younger than their non-Aboriginal counterparts and Aboriginal women die 14 years younger than their non-Aboriginal counterparts. Death rates adjusted by age are 2.3 times higher for Aboriginal men than non-Aboriginal men, and 2.9 times higher for Aboriginal women than non-Aboriginal women.

According to the Northern Territory Government (NTG):

While Aboriginal Australians were a relatively healthy population at the time of European settlement, their average lifespan today is some 20 years less than that of the average non-Aboriginal Australian. Many Aboriginal students continue to have poor literacy and numeracy outcomes and are not attending school regularly enough to make substantive academic progress. Overcrowding affects 54% of indigenous households in the Northern Territory. Aboriginal Territorians are more likely to use Government services – which, because 80% of Aboriginal Territorians live in remote or rural regions, are more expensive to provide than in urban centres

(Foundations for Future – Foster Partnerships in Aboriginal Development http://www.nt.gov.au/foundations/strategy4/index2.htm)

Assisting Aboriginal people to regain and manage their traditional lands is a crucial way to address the significant disadvantage they suffer.  At times, this responsibility must involve a degree of advocacy as different governments have taken different policy positions on the recognition of Aboriginal rights.  The NLC has also devoted resources to policy analysis, development and research in areas related to Aboriginal land.  However the NLC’s policy development and advocacy role has always been directly related to its functions and responsibilities under the Land Rights Act, and has never involved party politics.  In relation to this, the NLC supports the argument presented by ACOSS that:

The key test of whether these activities are merely political (that is, they aim to increase the political power of influence of the organisation or its members) or charitable (that is, they aim to improve public health, education or social welfare) should be their purpose rather than the nature of the activity itself (for example, whether private lobbying or public advocacy are used as the means to achieve charitable purposes.  (ACOSS Submission, p. 24)

Senator John Woodley, in his submission to this Inquiry, notes that in the UK advocacy or campaigning activities are accepted as part of the functions of charities, if “based on a well-founded and reasoned case and expressed in a responsible way.”  (Senator John Woodley’s submission, p.4)  

NLC Comments on ACOSS recommendations

The NLC supports all of the recommendations put forward by ACOSS and provides further comment on some of them below.

Recommendation 1

Following consultation with the charitable sector and State Governments, the Inquiry should publish a contemporary interpretation of the meaning and scope of the "four heads of charity" that form the basis for the classification of charitable purposes at common law. It should recommend to the Government a mechanism by which this interpretation can guide the courts and the Australian Taxation Office in their judgements and decisions with regard to the charitable status of organisations.

This interpretation should not seek to redefine the basic idea of charity (that is, altruism for the public good). Rather, it should apply that basic idea to the task of defining the meaning and scope of the "four heads", with particular emphasis on "the relief of poverty" and "other purposes beneficial to the community". It should address the following requirements:

(1) It should be simple, internally consistent, sufficiently flexible to embrace emerging social trends and priorities, and capable of being readily understood and supported by the broader community.

(2) It should be based on categories that refer to the broad purposes of charity, such as improving public health, rather than specific target groups or activities (such as people with disabilities or acute health care services).
(3) It should place human services (that is, the promotion and improvement of health, education, social welfare and adequate housing) at the core of charitable purposes, along with the promotion of spiritual well being, the protection and improvement of the natural environment, and the promotion of culture.

(4) With regard to the relief of poverty, it should emphasise the special importance of purposes that promote social inclusion, recognise social diversity, and assist people to overcome hardship and disadvantage whether through direct assistance or by contributing to the development of public policy in this area. 

(5) It should review the contemporary relevance of other purposes that have been accepted as charitable in the past, including the promotion of industry, defence, and public works.

NLC comment:

It is vital that activities that promote self-help and self-management are recognised as charitable.  Contemporary research on provision of services to Indigenous people has clearly shown that self-management and capacity-building support are the most effective ways to address disadvantage.  

It is equally important that policy development, research and advocacy are recognised for their contributions to alleviating poverty and disadvantage.

Recommendation 2

The Inquiry should, following consultation with the child care sector and relevant educational organisations, publish a statement defining "child care" and recommend to the Government that the Australian Taxation Office use this as a basis for a Draft Taxation Ruling recognising child care as a charitable purpose.

Recommendation 3

The Inquiry should publish a statement clarifying the distinction between advocacy activity for charitable purposes, and political activity generally.  It should recommend to the Government that the Australian Taxation Office use this statement as a basis for a Draft Taxation Ruling which recognises that organisations whose primary activity is social policy development, research, or advocacy may be charitable, providing such activity is clearly directed towards charitable and not political purposes.

NLC Comment:

Agree, see discussion in section two above.  

Recommendation 4

The Inquiry should publish a statement clarifying the distinction between organisations using self-help methods to address poverty and disadvantage, and mutual organisations generally.

It should recommend to the Government that the Australian Taxation Office use this statement as a basis to publish a Draft Taxation Ruling which recognises the charitable character of these self-help organisations.

NLC Comment

Agree; see comment under recommendation 1 above.

Recommendation 5

(1) The Inquiry should develop, in consultation with the charitable sector, a new statutory definition for public benevolent institution and recommend to the Government that this be used in relevant Federal legislation.

(2) It should consider the option of defining a public benevolent institution as "a charitable organisation whose dominant purpose is to assist disadvantaged people", where the term "disadvantaged people" refers to those who have a disadvantage (such as poverty, illness, disability, or a need for personal care) that prevents them from meeting their basic needs or participating in society according to their potential.

(3) The Inquiry should also examine, in consultation with the broader community sector, the possible extension of this distinction (between those organisations whose dominant purpose is to assist disadvantaged people and those that assist the public more generally), to other categories of community organisation for Federal taxation law purposes. 

(4) The proposed new statutory definition should remove the current restriction of public benevolent institution status to organisations providing direct services to individuals within their target group.

Recommendation 6

Consistent with the recommended changes to the definitions of charitable organisations and public benevolent institutions, the Inquiry should, in consultation with the community sector, review the classification structure in the federal income tax law for other tax exempt and gift deductible community organisations, and make recommendations to Government for legislative changes to:

· adopt a generic term such as "community organisation" to describe not for profit, non-government organisations that contribute to the well being of the community ;

· develop a new classification structure for community organisations that fall outside the definition of charitable organisations, and remove confusing, overlapping, and redundant categories.

Proposal for Charities Commission

The NLC also supports, in principle, the proposal put forward by Senator John Woodley regarding a Charities Commission.  It is preferable for decisions to be made by an independent commission rather than government given the possibility of governments making decisions based on political interests rather than public benefit.  Clarification of the relevant definitions should also assist in ensuring a consistent and objective approach to the classification of organisations, and the eligibility for taxation concessions.  This is the approach that has been taken in Britain.

Taxation Issues raised by the Inquiry 

In addition to supporting the recommendations made by ACOSS and Senator John Woodley, the NLC also recommends:

That the Charities Definition Inquiry identifies taxation issues raised in the course of the Inquiry, or as a result of its recommendations, and recommends a further process for dealing with these issues.  In particular, the PBI category only has relevance in relation to taxation concessions and any changes to this definition would have a major effect on organisations (such as the NLC) who provide services to disadvantaged people (in this case, Aboriginal people of the NT).  An appropriate period of public consultation must also be provided.
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