Ref No. jg/5.7.9

17 January 2001

Inquiry into the Definitions of Charities & Related Organisations 

c/- The Treasury

Parkes Place

PARKES   ACT   2600

Dear Sir/Madam

Please find enclosed the Victorian Healthcare Association’s submission into the Inquiry into the Definitions of Charities and Relation Organisations.

If you would like further information or clarification, please contact me at VHA on (03) 9696 2799 or via email jane.gilchrist@vha.org.au.

Yours sincerely

THE VICTORIAN HEALTHCARE ASSOCIATION LTD

Jane Gilchrist

ACTING EXECUTIVE DIRECTOR

[image: image1.png]The Victorian Healthcare Association Lid.





[image: image2.wmf]
January 2001

Inquiry into the Definition of Charities & Related Organisations

INTRODUCTION

The Victorian Healthcare Association Limited (VHA) is a company limited by guarantee which represents the interests of the public health care sector in Victoria.  Its members include Metropolitan Health Services, regional and district health services and hospitals, rural multi-purpose services and community health services (collectively referred to in this submission as Health Service).  A Health Service is a body corporate constituted under the Health Services Act 1988 which does not “represent and shall not be taken to be part of the Crown”.  Broadly, the function of a Health Service is to provide different kinds of public health services and facilities to the communities in which it operates or in specialised contexts (e.g. cancer services).  Services provided by VHA’s member organisations include specialist and general acute hospital services, specialist aged care facilities, residential aged care facilities and a wide range of community health and social support services.

BACKGROUND OF SECTOR

The means by which public health care is delivered is regulated by the Health Services Act 1988 which replaced the Hospitals and Charities Act 1958.  Until the 1980's the management of public hospitals was determined by contributor election although the majority of funding was from Government via the Hospitals and Charities Fund.  However, even at that time, Government exercised strong control with the ability to close or amalgamate an institution.  The concept of contributors was dispensed with in the mid 1980's and from that time until the present,  the Governor in Council on the recommendation of the Minister of Health appoints members to Boards of Management of pubic hospitals.  Although the Act provides controls to Government to ensure standards are met and financial systems are sound and transparent, the  management of individual public hospitals is independent of Government.  For example, if a public hospital is not managed appropriately, then the Board is removed and an administrator appointed.  Government does not just step in.  More recently, the Act has been amended to require each Metropolitan Health Service to establish a Community Advisory Committee to represent the views of the community as well as Primary Care and Population Health Advisory Committee to develop strategies to improve the health of the population. 

Community health centres were introduced in the mid 1970's and although they are generally associations incorporated under the Associations Incorporation Act, the Health Services Act also affects their governance.  New amendments to the Act will come into force in April which will alter the manner of appointment to their Boards of Management: 4 or 5 are to be elected by the members of the association and between 2 and 4 will be appointed by the Minister of Health after consultation with the Board.

Multi purpose services developed in the mid 1990's as rural and remote agencies providing primary care, aged care, community health and public hospital services.  The Boards of these agencies are also appointed by the Governor in Council on the recommendation of the Minister after consideration of names submitted by the Board.

EXECUTIVE SUMMARY 

VHA is concerned that current uncertainties in the definitions of “charity” and “public benevolent institution” (PBI), for the purposes of various legislation and as derived from common law, present  a confused regulatory regime for Victorian Health Services.  VHA is concerned in particular at interpretations suggested by some regulatory bodies that Victorian Health Services do not in fact fall within the legal definition of a charity or PBI respectively.  This is despite the long and widely held practice of treating these bodies as PBIs.

In light of these definitional uncertainties, VHA now requests the Committee to address possible resolution for entities in the Victorian public health sector.  This could include:

· a general statutory resolution of the question of “degree of governmental control”, whereby it is made clear that an entity such as a public health service or similar entity is capable of endorsement as a charity and a PBI;

· specific statutory resolution of the treatment of public health services as charities and or PBIs in legislation on a case by case basis; or

· statutory abrogation of common law principles in relation to government involvement in certain organisations with a charitable purpose, in favour of a test of whether a body is part of the Crown or not.

VHA also submits for the reasons set out below, that the concept of a PBI be retained in law.

Main Aspects of Submission

Current Case Law - Current case law is unclear on the position of bodies which are established under statute to conduct charitable activities, but which retain an element of government involvement by virtue of funding arrangements or supervision, reporting and accountability frameworks with government.

Conceptual Problems - This lack of clarity has been perpetuated by the use of concepts such as “government function” and “governmental control”, in the common law definitional considerations.

Changing Nature of Sector - The nature of the public health sector has changed significantly in the last year.  Responsibilities are devolving more and more to local, community responsive Boards and bodies in response to Government policy directives.  These include not only responsibilities as to the operation of public health facilities and financial management of healthcare institutions, but also the prospect of fundraising in order to ensure the ongoing operation of those facilities and institutions.

Importance to Community & Need for Accountability - The importance of the public health sector to the wider community necessitates government involvement in the sector.  In order to ensure that public healthcare institutions continue to provide the requisite services, governments may retain ultimate powers that enable them to step if the need arises, for example, to appoint an administrator as a sanction.

Unforeseen Consequences of Reserve Powers - Unfortunately, the relationship between Government and the public health sector may be misconstrued if these “reserve” powers are interpreted in a strict legal sense as evidence of government control which prevents these organisations as being defined as charities.  VHA considers that that the government’s “reserve” powers, while prudent, do not entail day to day control of Victorian public health services’ operations and do not alter their charitable nature.  

VHA makes this submission in order to highlight to the Committee the difficulties which may potentially arise for its members under the current definition, and to request a resolution which will enable Health Services to continue to provide for their communities, in a manner which those communities have come to expect and need.

Importance of Charitable Status, Legislative Concessions - The status of Health Services as charities and PBIs enables these bodies to competitively attract and retain staff, whose work enables those Health Services to deliver the highest quality of medical and other care to the wider community.  Other taxation concessions also ensure that operational costs of Health Services are minimised, such that more of their valuable funding and resources can be applied directly towards the objectives of those bodies. Once again, the fulfilment of these objectives benefits the community generally. Their status as charities and PBIs confers various taxation and other concessions which would not be otherwise available.

Submission - VHA now submits that it is imperative for the benefit of the communities served by Health Services that:

· the concept of a PBI be retained at law, due to the distinction which continues to be afforded in the context of fringe benefits tax; and

· a definition be adopted uniformly across Australian laws, which recognises Health Services as charities, and, where appropriate in light of the services offered by individual Health Services, as PBIs.

DEFINITIONAL PROBLEMS

Current Treatment

Victorian Health Services are currently endorsed by the ATO as both Income Tax Exempt charitable entities and PBIs.  However, queries have arisen as to whether these bodies meet the respective legal definitional tests.  Presumably, this is because Health Services are linked to government by virtue of their funding agreement with the State, and by the fact that the Minister has certain rights regarding the appointment of Board or Committee of Management members.  This position is clearly unsatisfactory.  The Committee should take a common sense view in relation to Health Services– namely, that they should be regarded as charitable because they exist to promote relief from sickness and suffering, and do not represent or form part of the Crown. 

Case Law

A recent decision of the Federal Court in the case of Mines Rescue Board of New South Wales v
FC of T  (2000) ATC 4191, highlights the difficulties faced under the current definition by charities related in any way (even distantly) to government. The effect of this case is to uphold previous authority that government related bodies (which are either funded by or controlled by government) fulfil government related functions, and are neither charitable or benevolent in nature. In this case, the Minister had powers over the appointment and dismissal of directors, as well as the Board’s functions, planning and investments.  It was held irrelevant that these powers were not exercised by the Minister. Accordingly, the degree to which the Board was governmental precluded it from being a PBI.  Similar principles were previously set out in the case of Metropolitan Fire Brigades Board v FC of T (1991) ATC 4052, where a body constituted, funded and controlled by government and performing functions on behalf of government, was held not to be a PBI.

The above cases may be distinguished from the case in Victoria where the Health Services Act 1988 (Vic) expressly provides in Section 31A that public hospitals and in Section 65Q that Metropolitan Health Services do not represent or form part of the Crown.

Government Function

The concept of “government function” is one which VHA believes has confused the status of government related bodies as charities and PBIs. This is because while case law on the subject has held in some cases that where bodies are fulfilling a function of government, they will lack the requisite benevolence for recognition as a charity.  However, this definitional distinction fails when considered in the context of public health, where government related and non-government related Health Services are fulfilling identical functions.  For example public denominational and public non-denominational hospitals have functions which are identical.  VHA therefore submits that the concept of “government function” should be ignored in any future definition of charity.

Government Control

A recurring theme in the case law considering whether bodies like the MFB, Victorian Legal Aid Commission or the Coal Mines Rescue Board meet the definition of a PBI, is the notion of government control.  Once again, this is a concept which seems to be illogical, or at least inappropriately applied in different cases.  The ability of a Minister to exercise directive powers in relation to a board of directors, or even the application of funds, is not a concept which is restricted to bodies established under specific legislation.  Many funding agreements with otherwise independent bodies, from companies limited by guarantee to incorporated associations, may require that the Minister be entitled to exercise very similar authority.  However, because these bodies were brought into existence under a uniform entity regulatory system such as the Corporations Law or an Associations Incorporation Act, rather than a specific Act of Parliament, an arbitrary distinction is often drawn under the existing common law guidance on the definition of charities.

VHA submits that the concept of government control does not appropriately reflect the reality of many government-related but autonomous bodies operating in the charitable sector today.  VHA believes this is another reason why the current common law definition fails in relation to entities such as Health Services, and thus is not in the interests of the wider community.

QUESTIONS ARISING FROM THE ISSUES PAPER

Social and Economic Environment

The Committee’s Issues Paper inquires whether the current common law definition of “charity” allows regard to be taken of the social and economic environment in which your organisation operates in.  At the outset, it is important to note that that the concepts of “health” and “health services are not static. Rather, they are continually evolving to adapt to the modern environment.  It necessarily follows, therefore, that the attributes and behaviour of health and related institutions have undergone significant change over time.

However, the current definition of “charity” does not reflect the social and economic environment in which Health Services conduct their activities.  

Contrast – Denominational Hospitals

One definitional problem is the distinction between ordinary public hospitals and denominational public hospitals.  All Health Services, regardless of their structure or funding arrangements, are public health providers.  In other words, the purpose underlying the activities of both ordinary public hospitals and denominational public hospitals is the same – that is, the advancement of health for public benefit.  It therefore appears illogical for the law to draw an arbitrary distinction based on the fact that institutions funded by, and accountable to, the State may not be charitable, whereas institutions with identical functions which are also funded by the State, but which are accountable to a religious order, will be charitable.

Community Involvement and Health Services

In its Issues Paper, the Committee provides some examples of how the social and economic environment in which the charitable sector operates, has been changing over recent years.  The Committee has noted that “communities are being encouraged to take greater responsibility for developing their own solutions to their problems and needs, through an emphasis on community capacity building and development of social capital”.  

This trend is apparent in the case of Health Services.  Health Services are taking greater responsibility for developing solutions to their problems and needs.  For example, in Victoria, the recent Ministerial Review of Health Care Networks (May 2000) called for greater community accountability and responsiveness.  These recommendations were fully accepted by the State Government which has since legislated to introduce Community Advisory Committees. Accordingly, the Committee should take heed of this consideration as further evidence of the changing nature of government related community support services.  In particular, the increasing responsibilities of communities in relation to their public health providers is a strong indication of the inappropriateness of the outdated concepts of government function and responsibility considered above.

Different Definitions  

The Committee’s Issues Paper inquires of submitting organisations whether they are “defined” differently by different agencies or jurisdictions.  On this question, VHA notes that the Australian Taxation Office recently adopted a definition of public hospital for FBT purposes, in order to identify whether a particular organisation would qualify for certain FBT treatment.  VHA is unsure of whether this definition of public hospital was developed specifically by the ATO for this purpose, or whether it is more widely used.

Constraints on Responding to Demands

A further inquiry of the Committee is whether the current definition of your organisation imposes any constraints on your ability to adjust your “attributes, purpose and behaviour” to respond to changing demands.

It is imperative that Health Services, as fundamental societal health institutions, are able to respond to changing demands.  In today’s society, they should, for example, be able to competitively attract the highest quality staff in the face of competing demand from better resourced commercial and for-profit providers.  However, the ability of Health Services to respond to such competition would, arguably, be impaired by their non-recognition as charities and PBIs, and the flow-on effects this has in taxation law.

Specifically, the law of taxation does not currently recognise the establishment and maintenance of institutions other than public hospitals (ie multi-purpose services or community health centres) as deductible gift recipients, other than if those bodies fall within the definition of a PBI.  Accordingly, the ability of such bodies to raise funds through donations would be adversely affected if they were not recognised as PBIs.

The recognition of public health services (whether hospitals, community health services or multi-purpose services) is significant in enhancing their ability to attract the contribution of community volunteers who donate their time to fund raising or assisting with the provision of additional services.  

DEFINITIONS USED IN OVERSEAS JURISDICTIONS

The Committee is undertaking an examination of the approach used in overseas jurisdictions and the results of reviews undertaken in other countries.  VHA’s review of overseas reports has revealed a general reluctance to adopt a statutory definition of “charity”.  On the whole, the preferred approach has been to urge a reform of the definition by an incremental, judicial process.  While the Committee may certainly take this into account, it does not necessarily mean that the same approach should be adopted. 

In Australia, government involvement in the health, education and other charitable services sector is at arms’ length through bodies which do not represent the Crown.  It is therefore important to understand the differences to approaches taken in other countries, where the Crown is directly delivering these services, rather than simply funding and guiding their provision.  For these reasons, VHA believes it is not in the interests of the charitable sector, and thus the wider community, for the Committee to adopt a similar approach.

A PREFERRED DEFINITION

Proposed Criteria

The Committee has requested participants in the charitable sector to suggest a preferred definition.  In developing options for new definitions of “charity”, the Committee has indicated it will consider several criteria, including the purpose of the organisation, the nature of the activities undertaken by the organisation and the type of service provided.

VHA submits that Health Services would, on analysis, positively satisfy all these criteria.  The purpose of Health Services (as with denominational Health Services) is to relieve sickness, suffering and disability, and promote the health and welfare of the community generally: purposes which are, themselves, charitable.  Similarly, the activities undertaken and the services provided by Health Services, are directly consistent with this purpose.  Even if the current definition is retained, the Committee should encourage a recognition by the common law that Health Services satisfy the definitions of “charity” and PBI.

However, the Committee should also be aware of the extent to which the concepts of government function and government control have previously been interpreted by the courts to curtail the effectiveness of the criteria referred to above.  VHA therefore submits that, subject to the exclusion of bodies which form part of the Crown, the criteria which refer to a body’s purposes and activities should stand alone from concepts of government.
Statutory Resolution

VHA believes the Committee should recommend enacting legislation to overcome the government purpose bar to recognition as a charity.  Under the proposed legislation, all entities established by a state, territory or Commonwealth Government to conduct charitable activities or functions, and which are separate from and do not represent the Crown, should be regarded as charitable.  The rationale behind such an initiative is clear: the purpose underlying both public and non-public charitable functions are identical, and the services provided are likewise indistinguishable.  

VHA acknowledges that a reasonable exclusion from this statutory concept of charity will provide that bodies which form part of the Crown, are incapable of being recognised as charities by reason of forming part of the Crown.  

It should of course remain implicit in such a definition that the body must not derive pecuniary profit for its members or any other individuals.  However, this should not preclude a charitable body from distributing assets and income to its members or beneficiaries where those members or beneficiaries are themselves charities.


Alternative Resolution – Activities & Purpose Test

As all Health Services carry out public health activities which are for the welfare of the community, it is clear that if viewed in conjunction with the not-for-profit status of Health Services, these two factors will lead to a conclusion that Health Services are charities.  Therefore, a suitable definition of charity will focus on the activities of a body and whether these are beneficial to the community.

CONCLUSION

VHA submits that the definition of charities should, in order to ensure that all and only charitable bodies are able to take advantage of tax and other concessions designed to assist charities and upon which the definition is based, be a purposes and activities test, subject to the dual conditions that the entity is not the Crown and that the entity’s activities are not undertaken for the profit of any person.
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