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Dear Sir/Madam

I would like to make the following submission to the Inquiry into the Definition of Charities and Related Organisations. The submission broadly answers the questions on page I I of the issues paper provided by the inquiry.

Definition of a Charity

The definition of a charity should be based on the purpose of some or all of the activities carried out by an organisation or individual. The purpose should be community service, as distinct from commercial advantage, or conformity with existing legislative requirements.

When considering the definition of a charity it is useful to first consider the definition of a community service obligation (CSO). The submission by the Australian Chamber of Commerce and Industry to the Inquiry into Aspects of the National Competition Policy Reform Package (August 1995, p.9) states that:

A straightforward but reasonably comprehensive definition of CSOs has been developed by the Steering Committee on National Performance Monitoring of Government Business Enterprises, which operates under the auspices of the Industry Commission:

'A CSO arises when a government specifically requires a public enterprise to carry out activities relating to outputs or inputs which it would not elect to do on a commercial basis, and which the government does not require other businesses in the public or private sectors to generally undertake, or which it would only do at commercially higher prices'

An example of an output CSO would be the requirement placed by government on a business enterprise to cross‑subsidise transport for rural dwellers so that the latter have reasonable transport costs. This might be in recognition of the fact that rural dwellers are already disadvantaged by being denied access to the hospitals, gardens, museums, galleries, etc. which urban dwellers can visit easily every day. An example of an input CSO is where a business enterprise is directed to 'Buy Victorian' or 'Buy Australian made'.

For competition on a level playing field to occur, the same standards (laws, regulations, codes of practice) should apply to public and private sector competitors unless another course of action can be shown to be in the public interest. Community service obligations occur when government requires a higher standard from a service provider than that which is outlined in legislation or an approved code.

In my view, a Charitable Action (CA) occurs when an organisation or individual voluntarily carries out community service activities which it would not elect to do on a commercial basis, and which the law and related quality management requirements do not already require such organisations or individuals to undertake.

In other words, the concept of charity should be equated with activity driven by the primary objective of serving the community interest, above and beyond the normal requirements imposed by legislation, and as distinct from activity driven primarily by the desire to enhance commercial viability. Legislation which provides the most relevant information about the requirements of quality management are state OHS Acts, related regulations, and approved codes of practice.

Charitable actions can be carried out by any organisation or individual

Charitable activity can be carried out by anybody and needs to be considered in the light of the organisation or individual's mission, and distinguished from:

.the implementation of regulatory requirements

.profit driven/commercial activity

.the pursuit of purely sectional interests (on economic or other grounds)

.research and development related activity

Profit or non‑profit organisations or individual operators could undertake community service obligations or voluntary charitable actions. These are both distinguished by activity which has the object of community service, and which is undertaken above or beyond the minimum standards normally required by law.

Transparency is a basic requirement. All organisations and individuals should arrange their accounting so that any charitable component of their actions can be clearly delineated from the commercial or regulatory aspects of their functions. This is necessary so that they may explain themselves clearly to the Australian Taxation Department or to anybody else who requires them to give account of themselves on legal or moral grounds.

It may be difficult, for example, to decide when activity serves a broad community and when it serves purely sectional interests. For example, I would consider 'self help' activit;by Aboriginal or rural organisations is more likely to be charitable than 'self help' activities carried out by economically advantaged or urban sections of the population. If Aboriginal or white groups organise football or gymnastics training for rural and remote communities this seems likely to benefit the whole Australian community through building bridges between comparatively disadvantaged groups who are potentially in conflict with themselves and others as a result of their comparatively reduced access to community resources and opportunities. On the other hand, if a doctor's organisation establishes orchestras in which doctors can play music, this does not increase community wellbeing because doctors are already comparatively privileged members of the broader community, who have a lot of competing opportunities for self realisation as a result of their higher than average levels of education and income.

Whether any activity, including religious, political, sporting or cultural activity, is also charitable, should generally be judged in terms of its efficacy in serving the broader community as distinct from sectional and comparatively privileged interests. Charitable activity might also be distinguished from the pursuit of purely sectional interests in terms of whether it is likely to promote or reduce individual self‑expression and collective harmony.

Although charitable objectives can be thought of in contrast to research and development objectives, both kinds of activities should be provided with tax incentives because both are in the public interest. Research and development may be profit driven, but its outcome will serve the whole community (unless guns, mines, cigarettes, alcohol or other products which often destroy people are being made.) There is good reason to provide research and development incentives for product features which improve upon minimum legislated standards for health and environment protection. Such incentives are consistent with Australia's comparative trading advantage.

Dispute resolution (What method is appropriate to determine a secondary purpose?)

The Taxation Dept. should be able to provide written guidelines and individual recommendations 'without prejudice' about whether certain activities are likely to be charitable and tax deductible. Their information should be improved as a result of overall consideration of the outcome of disputes which are judged on a case by case basis by the taxation division of the government's proposed Administrative Review Tribunal (ART).

I attach two recent submissions which make recommendations on how the operations of the ART could be improved. These are centrally relevant to this submission.

The point of the various categorisations outlined earlier would be to provide all organisations and individuals with taxation related incentives for public interest/quality of life objectives, over and above those normally imposed by legislation. There would be debates about the 'real' motives of activity and about the actual effects of expenditures claimed back through the tax system. However, this would occur in a context of providing people with incentives to think about how to tailor closer relationships between the economic motives of organisations and individuals on the one hand, and the public interest on the other. Eveybody would learn a lot from thinking about this and debating it.

Thank you for the opportunity to make this submission. I can be contacted on 02‑93 5195 80 or o2‑9660 8716. My email address is C.Odonnell(@cchs.usyd.edu.au
Happy Xmas

