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AUSTRALIAN DEMOCRAT’S SUBMISSION 

TO 

THE CHARITIES INQUIRY:

Introduction:

The Australian Democrats welcome this Inquiry. The Democrats have long campaigned for the fairest possible treatment for charities from the tax system.

We have been instrumental in pushing to have tax concessions for charities and not-for-profit organisations expanded as the scope and need for public interest work has grown.

Thus, during the 1980s and 1990s, we called for tax exempt status for organisations dedicated to fight for the conservation of natural resources. We lobbied for and won gift deductible entity status for the Royal Society for the Prevention of Cruelty to Animals and the Nursing Mothers Association amongst others.

During the GST/tax reform debate, the Democrats were instrumental through Senator Meg Lees, Senator John Woodley and Senator Andrew Murray in fighting for the widest possible definition of charities and gift-deductible entities for the widest possible GST concessions, and for a fairer deal for such groups on exemption from FBT.  This Inquiry is a direct result of the efforts by the party to pursue a more realistic and modern tax treatment of charities and not-for-profit organisations.

The Democrats would urge the Inquiry to carefully consider not just whether the Elizabethan concept of charities is appropriate for the 21st century, but also whether the overlapping and conflicting legal sub-categories of various not-for-profit institution in the Tax Acts are also still appropriate.

Society changes and with it social needs change. The Democrats believe that the law in respect of definition of charities has not keep up with these changes. This Inquiry is a timely and appropriate vehicle to look critically at the law and to improve the tax treatment of Australia's vitally important not-for-profit sector.

Senator John Woodley has submitted to your inquiry a proposal regarding the most appropriate regime for charities into the future.  
This submission supplements his work by looking at three issues (a) changing social needs; (b) advocacy; and (c) the issue of political parties as part of the not-for-profit sector.

Changing Social Needs:

The traditional common law definition of charities refers to organisations that are dedicated to:

· the relief of poverty or sickness or the needs of the young or the aged

· the advancement of education;

· the advancement of religion; or

· other purposes beneficial to the community (eg. health promotion, museums, the arts, disaster relief, research etc).

Many of the wide omissions in the Elizabethan definition have been dealt with by legislative changes to deliver tax exemption or "gift deductible entity" status to other organisation as members of a larger sub-group or by specific listing of the names of organisations in legislation. This latter approach has been in many ways arbitrary, reflecting at times more the political lobbying strength of organisations than their inherent merit.

The Democrats believe that this inquiry needs to review the 17th century criteria and develop criteria more appropriate to the work of community service organisations today.  A changing society creates changing needs.  Many of the services envisaged by Elizabethan common law (eg the alleviation of poverty, hospitals and schools) are now provided predominantly by Government or paid for largely by Government subsidy.  On the other hand, some of the private organisations set up to undertake this work now provide services which are often unable to be taken advantage of by many because of the cost of such hospitals charges and school fees.

Many very legitimate community services are precluded from the current definition that would be considered by most of the community as deserving of taxation relief provided to charities.  For example, if an organisation is dedicated to promoting multiculturalism, it is not a charity.  Neighbourhood centres which service a whole community rather than just the poor are precluded from the definition.

We believe that the definitions need to be expanded to enable work done by and for the community without profit to individuals or to the entity itself to be considered as worth of tax deductibility and other forms of taxation relief.

Importance of Advocacy:

A particularly problematic category is that of advocacy groups. Increasingly, many charitable originations are moving away from the traditional 'direct assistance' models of service provision towards preventative strategies including self-help, advocacy and education. Under current charities law, this could affect the type of activities that attract charitable treatment.

If an organisation works with the poor to alleviate the effects of poverty to actual individuals, it is regarded as a charity.  But, if the organisation lobbies government to change policies with the effect of alleviating poverty in a society as a whole, it is not a charity.  
This seems a ludicrous distinction, which could have the effect of making life for charities complicated as their split their "lobbying" and "service" functions.  It is possible to claim that most of the major changes in social thinking have been brought about by the political activity of groups who have been far-sighted enough to know that government policy is often at the root of the problem.  An outstanding instance of this is the abolition of slavery – a trade supported by many governments and churchgoers.
It would appear that the assumption underpinning this distinction is that governments should not extend tax concessions to organisations dedicated to changing their polices.  While this is understandable, it is indefensible.  The Democrats reject this approach. Advocating reform is not a “dirty” activity.  The commonplace acceptance of the prohibition of advocacy is not a reasoned basis upon which to base tax law.
We would urge that the definition of charities should look at the objects of an organisation's conduct rather than the actual services it provides.  In so doing, we urge that advocacy be accepted as an honourable means of bring about change for the better in our community by striking at the root of the problem and not just at its symptoms.

Regulation of Political Parties

Given that this inquiry has a brief to look at not-for-profits, the Australian Democrats wish to raise the issue of the regulation of political parties and their tax status.

As not-for-profit organisations, political parties provide an especially 

important community service to the Australian community.  They are 

voluntary community organisations that work to develop policy out of the 

ever-changing community values and concerns.  These organisations then 

provide continuing support to individuals willing to argue for these 

policies and assist them in seeking election to local, state and federal 

parliaments where the policy programs are translated into laws governing 

our communities, state or nation.

As the Chief Justice of Australia, Murray Gleeson, in his Boyer Lectures on Federation said:

Politics is what makes representative democracy work.  People who regard political behaviour as essentially distasteful or unworthy overlook the fact that it is only through political organisation, advocacy and, where necessary, conflict, that we can hope to have a government that represents and gives effect to the will of the people.”

Unfortunately only a very small minority of our population belong to political parties and hence the work that these organisations undertake voluntarily on behalf of the community is under threat.

Because of their unique and critical role in supporting our democracy, the 

Australian Democrats have always supported the regulation of political parties by federal law.

We believe that the time is right for the current law to be comprehensively reviewed by means of a federally sponsored Political Parties Inquiry with a view to ensuring that the not-for-profit status be retain and enhanced for the benefit of the wider community.  We believe that the community has an extremely important stake in the health of political parties.

The Inquiry panel should be comprised of 
(a) a nominated member from each of the parties recognised for parliamentary status in the federal parliament (4);

(b) a retired Electoral Commissioner (1); and
(c) a retired High Court judge (1) who would chair the inquiry.
This Political Parties Inquiry should take evidence in all States and Territories.  
While not wishing to impinge unduly on the unique history and organisational characteristics of each political party, we believe that the Inquiry should examine, but not be limited to, such items as:

(a) membership criteria;

(b) proposed mandatory elements in the party constitutions;

(c) pre-selection methods and processes;

(d) financial and governance accountability structures;

(e) taxation and corporation status;

(f) the capacity for individual members to seek redress both internally and externally;

(g) any extensions on the current obligations arising from the Electoral Act; and

(h) proposals for enforceable ethical codes similar to those already enacted in other federal legislation.
The draft report of the Political Parties Inquiry should be examined in public hearings by the Joint Committee on Electoral Matters and the Committee’s report on the panel’s draft should be considered by the panel prior to it making its final report to Parliament.

Conclusion

This submission has argued that the current legal definition of charities is inadequate and needs to be modernised. The Democrats also believe that the overlapping categories of preferentially treated not-for-profit organisations needs to be reviewed.

In assessing whether an organisation is a charity, primary consideration should be given to the purpose of the organisation and the purpose of its activities.  An organisation can be dedicated to reducing poverty by advocacy even if its does not provide direct assistance.

 The Democrats do not believe that organisations should continue to have to rely on political influence in order to gain tax exempt or gift deductible status.  We would draw the Inquiry's attention to Senator Woodley's submission on the UK Charities Commission as a constructive method of deal with this problem.  However, political parties, in our view, require more investigation and community debate prior to finalising the most appropriate internal and external accountability.

The Democrats wish the Inquiry well in it important work are happy to provide further assistance if the Inquiry should so wish. Requests for further information should, in the first instance, be directed to myself as National President.

Recommendations

1. That the definition of charities needs to be expanded to enable work done by and for the community without profit to individuals or to the entity itself to be considered as worth of tax deductibility and other forms of taxation relief.

2. That the definition of charities focus on the objects of an organisation's conduct rather than the actual services it provides.

3. That the current law be reviewed by means of a federally sponsored Political Parties Inquiry.
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