independent inquiry into definitional issues relating  to charitable, religious

and community service not-for-profit organisations

thank you for access to  the independent inquiry into definitional issues

relating  to charitable, religious and community service not-for-profit

organisations

it is clear that the inquiry is the coalition’s ‘policy for position’ kickback

to the democrats from earlier ‘negotiations’  ie an ‘examination of such

matters’ (prime minister’s press release inquiry into charitable and related

organisations (pmpr)

an ‘examination of such matters’ begins with the word  trust - and its

treachery at law

eg

bathurst city council v pwc properties pty limited s141/1997 (21 april 1998

high court of australia

mchugh j: for my part i would be assisted if you can spell out what the terms

of this obligation were because, once you make out that there was an

obligation, then it seems to me that even on equity law that this was a

charitable trust and all that is needed is that the tendency of the trust must

be to benefit the public, a condition which is satisfied if the obligation

tends to the benefit of the public or a section of the public or any class of

the public. 

mr walker: yes. 

mchugh j: but what i have some difficulty with is this question of obligation

in these public situations. perhaps it reflects the fact that i was one of the

dissenters in the registrar of the accident compensation tribunal v

commissioner of taxation. 

mr walker: your honours, i will be coming to the question of whether this is a

trust, a word which becomes increasingly treacherous for me to use -

treacherous for me, that is - a trust sui generis, that is referred to and in a

sense given existence and validity by the references in the 1919 act and 1993

act. i will come back to that.

since the inquiry is not supported by all representatives  its vitality

diminishes  in stark contrast to real ‘not for profit’ people that do indeed

play a “vital role in our community and are pivotal members of the social

coalition” (pmpr)  however ‘not for profit activities’ risk being confused in

this inquiry - with the ‘lawful’ religious/legal privatisation of poverty 

abuse  dispair.  international results will show that government funded

privatised public services  in whatever form they take religious/commercial do

not feed  clothe - house everyone  even with the donating population’s help

business wants their market share

eg

dobell v the uniting church of australia property trust b1/1996 (20 june 1996)

high court of australia

mr boccabella: well, that would be the case if one were looking at these types

of commercial activities generally, for example, the selling of second-hand

clothes or second-hand goods, but the mere fact that one is charitable and

another might be commercial, even though they are selling one type of good,

would not, in my submission, lead to a different test, otherwise the mere fact

that one is engaging in charity would be some sort of licence to be negligent

which, i submit, ought not follow; really that the two justices in the majority

have adopted an irrelevant consideration which has infected their thinking as

to what the solution ought to be. 

your honours, the first point that you will see is articulated, and it

obviously involves some examination of the facts. i will be as brief as i can,

but if your honours

could go to the diagram, which is found on page 43. now, this did not purport

to represent every single rack on the floor; it really was meant to concentrate

on the

area where the accident actually took place. your honour, you will see that the

external walls really create natural passageways; whether they were designed

that

way or not is another matter, but they do create natural passageways where, if

people want to move from one part of the store to another, they will use those

passageways. it may not be as clear on your document if it is affected by the

binding, but obviously there is a space between the word "menswear" and the

actual store, and that is the space that the trial judge was obviously

identifying. 

so, they are natural pathways. they are pathways which people are drawn to for

the purpose of moving from one stall to another. the other areas where they

could move would require them to move in and out of racks whereas somebody,

ordinarily a customer, would tend to avoid that, unless they were specifically

looking at that particular rack. so one has a situation, i submit, of risk

minimisation, which is really ultimately what the trial judge had to do; was to

assess the risk and assess whether the risk ought to be minimised, and, your

honour, what the justices in the majority in the court of appeal alluded to was

that one needed expert evidence really to come to that conclusion as to whether

having a set of racks - - - 

kirby j: now, where did they say most clearly that that is a general rule? 

mr boccabella: at page 39, your honours, at about point 7, and this is where

they talk about the domino effect. they say: 

indeed there is inevitably something of a domino effect once rearrangements of

this kind are suggested. the overall store layout from a safety viewpoint is by

no means a simple problem to which a layperson can suggest an obvious solution.

the court did not have the benefit of any expert evidence. whether there exists

any overall solution with any significant improvement in safety is not known. 

my submission is, one does not need an expert evidence to simply say, if one

goes to the drawing - - - 

kirby j: it is the fact that the court did not have in this particular case

expert evidence. i do not take their honours to say that that is an imperative

necessity in every case. they just said in passing that in this case you did

not. 

mr boccabella: except that it is implicit that, in the absence of expert

evidence, one could not raise the argument that was raised obviously by the

plaintiff, found to be correct by the trial judge and found to be correct by

the chief justice; namely, that a lay person could look at the layout of this

store, identify that there are major traffic areas, whichever way you describe

them, and that those major traffic areas ought to have the racks designed in

such a way that people are not looking at them while people are walking past.

preferably they should be placed at 90 degrees so that less people will

obviously be walking in and out of these racks, rather than as if they were

placed side on to the walls, and my submission is that one does not need expert

evidence to come to that conclusion. a lay person

can do that and, indeed, your honours, it could be establishing a principle

that, in every personal injuries case where the facts are quite simple, one

needs to engage all sorts of experts to come to conclusions about safety.

the government thinks that legally defining ‘not for profit’ activities has

increased “their importance in a range of policy areas including“ business -

community partnership - illicit drugs policy - welfare reform - the job network

(pmpr)  however examination of the recipients of this ‘recognition’ will reveal

bias in the historical allocation to particular interest groups 

the government will “ensure that the legislative and administrative framework

in which they operate is appropriate to the modern social and economic

environment“ (pmpr) that they are creating in spite of the peoples of

australia  they govern only through  fractured coalition  bartered preferences 

discrimination and exclusion - not through government for the good of all the

peoples 

one would assume that with a 400 year old foundation for ‘the’ law that the

understanding of charitable activities in policy as documenting practice -

would be common knowledge not a matter for common law - “yet the common law

definition of a charity, which is based on a legal concept dating back to 1601,

has resulted in a number of legal definitions and often gives rise to legal

disputes“ (pmpr)

eg - attributes, purpose and behaviour of such organisations in light of the

current social expectations and experiences

kendle and anor v melson and anor p5/1997 (21 october 1997) high court of

australia

the principle does not apply to trustees of a charity who may act by majority

-  and i think in whitely there is also reference to the fact that a charity

can mean just a charity per se, or what is called a public charity, which i

suppose would be the same thing:  for example, where the trust instrument

imposes a duty to sell with a discretionary power to postpone the sale and

there are two or more trustees who cannot agree on the exercise of the power,

then the duty to sell will prevail

…

mr conti: your honour, no. let me say this: all of the arguments in support of

debenture appointed receivers do not apply to court appointed receivers,

because one cannot postulate, for instance, the commercial advantages in

relation to a court appointed receiver. save as to that, again there is no -

why should there be any distinction between court appointed receivers in terms

of acting jointly or severally and no presumption against severalty, any more

than in a court appointed trustees to a charity. on the one..... a charity in

implementing a cy-pres scheme.  

“options for enhancing the clarity and consistency of the existing definitions”

-commonwealth law -(18 june 1998) high court of australia mr bloom:  if

one, for

instance, purported to make a gift to a charity of $100 upon condition that

that charity would give $90 of that to one's wife, one would not have a gift of

the whole $100. gummow j: well, you would have sort of an exam question for law

students, i suppose.

hoping that the inquiry will “lead to legislative and administrative frameworks

appropriate for australia’s social and economic environment in the 21st

century“ (pmpr) the prime minister selected for starters - all men  not very

consultative nor representative

it was stated by the leader of our nation that this membership “ensures that

community service and business points of view, supported by expert legal

advice, will be reflected in the conduct of the inquiry “ (pmpr) - however, i

find no mention of ensuring that the inquiry reflects the population’s

definition of what a charitable, religious and community service not-for-profit

organisation is  in practice.  after all - it is they who dig deep for the

growing shortfall in domestic/foreign social budgets that the private

purse/charity and it seems now business also is requested to cover. this issue

and what is at stake must be made plain to see and in plain speak  making an

industry out of poverty has not proved successful in arresting poverty anywhere

in the world  nor has adequately legally defining the industries that service

it  

definition of charity  in practice 

the australian customs service spread a little christmas cheer in queensland

today by donating to charity more than 2500 items of seized new clothing. the

clothes, which comprise men and women’s suits, blouses, shirts, jumpers,

dresses and sandals, represent several imported consignments seized for legal

infringements such as undervaluations, smuggling, trademark violation, or

undeclared goods. customs queensland regional director, trevor van dam,

presented the items to the st vincent de paul general secretary, greg chambers,

at the charity’s brisbane headquarters in fortitude valley.

(http://www.customs.gov.au/media/news98/c981218.htm)

the law must keep business off the people’s back ie charity is what passes

between people not structures that rely on ‘currency’ before they become

practical carers  only when there is not enough to share do people stop caring

“the government considers that wide consultation is a very important element in

the conduct of the inquiry“ (pmpr) and must be applauded for this approach

-however  there is not a female representative in any of the three limited

categories of stakeholders.  the government does not have a strong track record

for consultation evidenced by the closed door approach to a treaty and the

annual women’s round table with around 18 players was been turned into a card

table for four.  

if a wide consultation policy is to become practice  it will be evidenced by a

public open invitation - the necessary outcome is total transparency  ie all

consultations are circulated for public access and comment - which would only

further the goal of the coalition  “to consult closely with interested groups,

including the community service sector“ (pmpr)

the advice that the inquiry will “consult closely with interested groups,

including the community service sector” seems to be at odds with “the terms of

reference for the inquiry, …developed in consultation with the australian

democrats“ (pmpr).  the remaining political parties and independents who

represent the rest of ‘the people’ excluded in the developmental stages  not to

mention ngo and grassroots representation at all stages 

definitional issues - exclude economic considerations - human rights

legislation eg inconsistency with anti discrimination legislation  religion …

those not funded already - eg iwd rtn - are volunteer run - and are the two red

letter days on calendars wanting to advance women in australia 

vastly differing activities - yet three classifications only 

definitions used in overseas jurisdictions

eg

foster v minister for customs and justice b92/1999 (23 march 2000) high court

of australia

mr bennett: precisely, your honour, precisely. that leads me rather to the

second aspect of this, which is the practicality of making the inquiry. my

friend says all you have to do is ask the prosecuting authorities in the other

country. but what meaningful reply is going to be given? one does not know if

the person is going to plead guilty. one does not know what extent of

mitigating circumstances will be alleged and accepted. one does not know to

what extent, as here, the fact of charity work or the fact of rehabilitation

will be accepted in the other country.

if the inquiry is opened to ‘the peoples’ then i would consider participating

further
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