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Executive Summary

The Lumbu Indigenous Community Foundation welcomes this inquiry into definitional issues relating to the sector.

The Lumbu Indigenous Community Foundation’s genesis signifies an ambition to balance the sources of support for community development. The time has certainly passed when local communities simply turn to outside assistance in times of trouble.

If there is a fundamental shift in Australian society today, it is that organisations must be proactive, strategies must be preventative and individuals must assume greater responsibility in the total process.  Unfortunately, the current legal definitions that refer to philanthropy and charity inhibit this trend.

Indigenous Australia is seeking new approaches to issues of community development. Accordingly, communities must have full access to all options in a collective effort to break the cycles of disadvantage and poverty. Establishing Indigenous controlled charities and philanthropic bodies is a key element in this new approach. Unfortunately, the existing administrative and legal process acts as effective structural impediment to these ambitions.

Whilst twenty-first century Australian society is reforming welfare and expecting Australian business to reform dated notions of corporate engagement, the philanthropic and charitable sector labours under the weight of legislation and common law literally from another era.

The Lumbu Indigenous Community Foundation makes the following suggestions to aid in this reform process -

1. The last three decades of community development in Indigenous communities has been dominated by public policy, public sector agencies and politics;

2. Indigenous Australia has begun the task of rebuilding social institutions that underwrite healthy, balanced communities and break the cycle of disadvantage;

3. The Lumbu Indigenous Community Foundation characterises this new spirit of “greater responsibility for developing [their] own solutions, through an emphasis on community capacity building and development of social capital”;

4. The process of determining the organisational status within the charitable and philanthropic sector needs to be a more straightforward, transparent and efficient process;

5. The existing process is a structural impediment to Indigenous peoples forming organisations around philanthropic and charitable interests;

6. Due consideration should be given to the establishment of a specialist administrative body to oversee organisations seeking to conduct charitable & philanthropic activity;

7. For the Lumbu Indigenous Community Foundation to play a role in rebuilding and revitalising Indigenous communities effort must be invested in breaking the cycle of disadvantage and poverty not waiting to provide relief after the damage is done.

8. Dramatic and continuing shifts in community attitudes to the role and nature of philanthropy, charity, welfare and corporate citizenship warrant a major reappraisal beyond merely re-wording definitions;

9. The more effective remedy is a legislative response to fully remove existing structural impediments;

10. Research is required to identify suitable, effective incentives to promote greater philanthropic and charitable activity, and

11. Just as the Government has seen the value in supporting the growth of key industries such as information technology and venture capital, so too should efforts go towards reforming and growing the philanthropic and charitable sectors.
As Indigenous communities seek to revitalise their public institutions this Inquiry provides the opportunity to remove remaining structural impediments, offer sectorial incentives and promote creative new, strategies.

The Lumbu Indigenous Community Foundation welcomes the inquiry and urges reform in the sector.
Introduction

The Lumbu Indigenous Community Foundation will present its comments in this submission under three of the four broad headings presented in the Inquiry’s “Issues Paper” (10 November 2000), namely:

· Implications of current social expectations and experiences for defining charities and related organisations;

· Existing definitions of charities and related organisations used in Australia, and

· Options for enhancing the existing definitions in Australia.

In making these comments the Lumbu Indigenous Community Foundation wishes to introduce matters it perceives surround the role of charities, public benevolent institutions and community service not-for-profit organisations working within Indigenous Australia.

As Australia’s first indigenous controlled, national philanthropic body the Lumbu Indigenous Community Foundation represents a significant development in Indigenous affairs. 

The Lumbu Indigenous Community Foundation embodies a shift in how Indigenous peoples participate in processes to address development challenges within their own communities. The Foundation is a non-government organisation created as a vehicle to support and build sustainable models of Indigenous controlled community development. 

The scale and nature of challenges in Indigenous communities requires proactive, creative initiatives that build social capital and leverage limited financial resources. Unfortunately though under current definitions, “charity” is confined to consequences after the fact. Prevention is better than cure - yet the medicine cabinet remains locked under a legal definition that belongs to another century and another world.

The Lumbu Indigenous Community Foundation welcomes this inquiry into definitional issues relating to the sector.

1.
“The implications of current social expectations and experiences for defining charities and related organisations implications”

This section contains a brief background on non-government developments within Indigenous communities, a general outline of the sector’s activity and lastly comments on the current environment.

History

The circumstances of Australia’s Indigenous peoples are well researched.  Numerous statistical measures and indices document sustained disadvantage in this sector of the Australian community.

Specific indicators can be considered from various sources including the Australia Bureau of Statistics, the Aboriginal & Torres Strait Islander Commission (www.atsic.gov.au), the Human Rights and Equal Opportunity Commission, the Federal Government’s Office of Indigenous Policy.

These circumstances of disadvantage have provided occasion for numerous religious, welfare, charitable and non-government organisations to conduct programs, initiatives and activity within Indigenous communities.  

In large part, initial efforts were generated, directed, controlled and designed for interests totally external to the Indigenous peoples who were the subjects of ‘charitable work’. Non-Indigenous peoples controlled community level initiatives to perceived needs. This top-down approach proved largely ineffective and, in many instances, absolutely counterproductive. 

Noel Pearson has recently presented his analysis on the consequence of decades of this passive welfare approach.

Over the last three decades of Indigenous affairs events such as the creation of the Commonwealth Department of Aboriginal Affairs, the creation of the Aboriginal & Torres Strait Islander Commission (ATSIC), the Royal Commission into Aboriginal Deaths in Custody (RCIADIC), numerous research and subsequent public policy initiatives, and the High Court’s decisions on Native Title have influenced how Indigenous peoples responded to challenges in community development.

In sum, there has been a shift beyond the imposition of assimilation. To create sustainable, positive change in Indigenous communities it is understood that Indigenous peoples must generate and control grassroots responses to disadvantage, poverty and distress. With these ambitions Indigenous Australians have quickly realised that Indigenous controlled public institutions and community infrastructure needs to be rebuilt and revitalised.

This shift brings to the surface old tensions whereby non-Indigenous organisations seek to retain historic activities, behaviour and control over initiatives within Indigenous communities. This historical approach has proven largely ineffective and highly damaging to interests of Indigenous peoples. At times the most well intentioned have caused the greatest harm.

At this point in time Indigenous Australians are pursuing a new approach and new relationships with supportive parties whether they be charities, non-government organisations, or community service not-for-profits.  A central feature of this new approach is the creation of Indigenous controlled organisations. 

It is with this history that Indigenous Australia currently faces the next steps in revitalising their communities and public institutions.

Changing Circumstances in Indigenous Australia
Indigenous control over community initiatives is a critical success factor in sustainable development.

The Aboriginal Councils and Associations Act (Cmmth, 1975), provided opportunity for Indigenous peoples to incorporate community organisations to serve local interests. 

At present, about 2 750 Indigenous controlled, community level organisations are incorporated under the provisions of this legislation. 

To their detriment, the functionality of these grassroots organisations is largely dependent upon availability of public sector funding. The overwhelming number of organisations are dependent upon funding from various public sector agencies such as ATSIC, the Department of Health and Aged Care and other Commonwealth and State/Territory government agencies.

Across the last three decades there has been an increased presence of non-government organisations within Indigenous communities. In most instances, Indigenous controlled organisations now partner with non-Indigenous non-government, charitable, religious or welfare organisations to deliver programs.

The launch of the Lumbu Indigenous Community Foundation in 2000 marks the beginning of a new approach to development issues whereby Indigenous peoples actually create and control charitable organisations themselves. The Foundation is planning to assume a greater role in the creation and delivery of initiatives within Indigenous communities. 

Venerable charities such as The Salvation Army, World Vision and The Smith Family have earned distinguished histories. For Indigenous Australia this page has just been turned. The Lumbu Indigenous Community Foundation represents an Indigenous effort to build a public institution to support charitable work with Indigenous communities at the national level. 

The Lumbu Indigenous Community Foundation’s genesis signifies an ambition to balance the sources of support for community development. The time has certainly passed when local communities simply turn to outside assistance in times of trouble. The Lumbu Indigenous Community Foundation welcomes calls for locals “to assume greater responsibility for developing their own solutions, through an emphasis on community capacity building and development of social capital”.

But for Indigenous peoples to build charitable institutions such as the Lumbu Indigenous Community Foundation there must be broader recognition of shifts in circumstances. The process of globalisation has provided an opportunity for the Foundation to be modeled upon efforts in other parts of the world. The Foundation’s objectives are shaped by arguments for individual responsibility, community control, participatory decision-making, capacity building and sustainable models of development. In short, the Foundation’s real efforts are to be proactive and offer strategies that are more preventative then reactive. 

At this level, the Foundation’s ambitions are at odds with the existing legal definitions of charity. Existing definitions frame a more passive response to issues of disadvantage and poverty. The Foundation believes that the existing legal framework focuses on the symptoms of disadvantage, i.e. “the relief of poverty, the needs of the aged and the relief of sickness or distress”. In changing circumstances, this historic legal framework has become a handicap to efforts to address causal factors of poverty, disadvantage, sickness or distress. 

The Foundation is of the opinion that tackling the sources of disadvantage would prove more beneficial than merely treating the symptoms of this disadvantage. 

Within Indigenous Australia rebuilding the social institutions that underwrite healthy, balanced communities is a key to breaking the cycle of disadvantage.

In light of this history, Indigenous peoples have a very real stake in proposals to remove structural and institutional impediments to the work of organisations in the charitable and community service not-for-profit sector.

A New Approach for a New Century

As the social and political circumstances of Indigenous Australia changes Indigenous leaders explore new approaches to community development.

The Lumbu Indigenous Community Foundation is examining the most effective strategies from around the world. The Foundation has spent much effort working with its sister organisation in the United States to consider lessons learnt in community development with the Indigenous peoples of North America.

The Lumbu Indigenous Community Foundation has also spent time examining trends within the philanthropic and non-government sector in the United States. The availability of information and access to organisations with differing experiences has helped the Foundation identify and incorporate successful strategies.

Accordingly, the Lumbu Indigenous Community Foundation has investigated the application of concepts such as:

· Social Venture Capital

· Social Investment

· Micro-credit initiatives

· Ethical Investments and Socially Responsible Investment

· Capacity Building

· Social Capital, and

· Supporting the public institutions of civil society.

In applying this knowledge the Foundation believes that strong networks and partnerships must be built. To this end the Lumbu Indigenous Community Foundation has begun negotiations with many Indigenous peak bodies and representative networks. 

Ultimately, a large part of the success of the Lumbu Indigenous Community Foundation will be measured by the strength and effectiveness of affiliated networks and organisations. For it these organisations that are best placed to effect long-term positive change in their own communities.

Summary Comments

1. The last three decades of community development in Indigenous communities has been dominated by public policy, public sector agencies and politics;

2. Indigenous Australia has begun the task of rebuilding social institutions that underwrite healthy, balanced communities and break the cycle of disadvantage;

3. The Lumbu Indigenous Community Foundation characterises this new spirit of “greater responsibility for developing [their] own solutions, through an emphasis on community capacity building and development of social capital”;

2. “Existing definitions of charities and related organisations used in Australia”

This section responds to the Inquiry’s request for views on the continuing relevance of the “PBI definition” in current circumstances.

‘Stuck in the middle with you…’  - The Process of Securing PBI Status

The process of determining organisational status within the philanthropic sector needs reform. 

The Australian Tax Office (ATO) is an easy target for criticism but at the end of the day the ATO merely carries the bits and pieces of decades of common law, legislative definitions and shifting community circumstances. In the absence of a specialist administrative body and because of the obvious tax implications, the ATO has assumed the role of determining the status and bone fides of organisations seeking to establish for charitable and philanthropic purposes. Times have changed dramatically from when the ATO first began assessing the activity of organisations. Due consideration should be given to whether the ATO remains the appropriate administrative body to serve this role any longer.

The Lumbu Indigenous Community Foundation spent nearly two years and extensive resources to secure status as a public benevolent institution (PBI). Without the pro-bono support and excellent work of solicitors Freehills there is no doubt the Foundation would not of been able to pursue its charter. 

In light of these resource implications, it is exceedingly difficult for Indigenous interests to create charitable organisations.  Consequently, just a handful of such Indigenous controlled organisations exist in Australia. The fact that in 2001 the Lumbu Indigenous Community Foundation is the first such Indigenous controlled, national organisation is astounding. 

A key feature of a balanced community development model in Indigenous Australia will be the presence of healthy, active, indigenous controlled philanthropic organisations. At present, this critical piece is missing.

A reason for this absence can be attributed, in large part, to the existing process of laboring through many, many months of argument and bureaucracy within the ATO. 

A more straightforward, consistent, transparent and efficient process should be developed. 

In preparing alternatives, due consideration should be given to the establishment of a specialist administrative body to oversee specialist charitable & philanthropic activity. 

Without reform many individuals and communities with ambitions to create and channel philanthropic support will be stifled by the current test of administrative endurance and drain on limited financial resources.

Proactive vs. Reactive Responses to Issues of Disadvantage 

Aside from the administrative struggles with the Australian Tax Office another significant issue is the defining of the nature of the work that organisations seek to undertake. 

Both the definition of charity and PBI status rely heavily on the notion of  “relief” – whether that be relief from poverty, disadvantage, sickness, distress or the needs of the aged. Fundamentally, charity and philanthropic activity has been typecast as a reaction to disadvantage, distress or poverty.  Organisations almost have to wait until the damage has been done before they can move into the field. 

If there is a fundamental shift in Australian society today, it is that organisations must be proactive, strategies must be preventative and individuals must assume greater responsibility in the total process. Yet legal definitions have yet to make this shift.

Current definitions impose on the Foundation’s ability to provide services into Indigenous Australia.

The fundamental constraint the Foundation faces is worrying about how to support community led efforts that are about preventative strategies not strictly ‘direct relief’. 

The current definitions show little regard of the operating environment that the Foundation exists within.

For the Lumbu Indigenous Community Foundation to play a role in rebuilding and revitalising Indigenous communities sizeable effort must be invested in breaking the cycle of disadvantage and poverty. The Indigenous community can not afford to wait around for external agencies to come to their ‘relief’.

Summary Comments

4. The process of determining the organisational status within the charitable and philanthropic sector needs to be a more straightforward, transparent and efficient process;

5. The existing process is a structural impediment to Indigenous peoples forming organisations around philanthropic and charitable interests;

6. Due consideration should be given to the establishment of a specialist administrative body to oversee organisations seeking to conduct charitable & philanthropic activity;

7. For the Lumbu Indigenous Community Foundation to play a role in rebuilding and revitalising Indigenous communities effort must be invested in breaking the cycle of disadvantage and poverty not waiting to provide relief after the damage is done.

8. “Options for enhancing the existing definitions in Australia”

Rewording or reworking? - A Question of Adequacy

Whilst twenty-first century Australian society is reforming welfare and expecting Australian business to reform dated notions of corporate engagement, the philanthropic and charitable sector labours under the weight of legislation and common law literally from another era.

Reforms should bring the legal definitions applying to the sector into line with expectations of contemporary Australia. 

The actual legal definition developed should address characteristics such as, but not confined to:

· the primary purpose of the organisation – this introduces an element of flexibility to how an organisation gathers its resources to apply to its primary objective;

· the predominant nature of activities undertaken across the organisation must be of a charitable or philanthropic nature – once again this provides some scope for organisations to pursue creative options for effecting change in communities;

· the actual type of service must be left open – as currently worded the current definitions inhibit interventions into the cycles of disadvantage and poverty. A feature of future efforts must be an option to target specific issues proactively.

Some may advocate a limited re-wording of the existing definitions as sufficient reform. But in light of the dramatic and continuing shifts in community attitudes to issues in these fields there is more than enough reason to warrant a major reappraisal. 

What’s more a limited re-wording is more likely to merely increase the administrative workload and obligations without removing structural impediments. 

The persistence of these structural impediments will continue to inhibit the ability of small and regional communities to gather local resources together for philanthropic and charitable purposes. 

More often than not these creative, local organisations are principal players in revitalising rural and regional Australia. Unfortunately, having communities wait for many years before their body is recognised by the Australian Tax Office comes at the expense of community momentum, energy and missed opportunity.

Accordingly, the more effective remedy is a legislative response. Matters considered within this legislation could include:

· the actual definition applied to the sector and implications for taxation law;

· administrative arrangements to enact the legislation;

· a process for monitoring and review;

· mechanisms to register considerations in other facets of the law, such as taxation law and corporate law, and

· means by which to promote activity in this field from across sectors i.e. building partnerships between the corporate, public and private sector. 

A Strategic Investment for Maximising the Social Dividend

Research is required to identify suitable, effective incentives to promote greater philanthropic and charitable activity. These structural incentives should go beyond piecemeal promotions, or recruitment drives for volunteers or even taxation breaks for giving. 

Just as the Government has seen the value in supporting and facilitating the growth of key industries such as information technology and venture capital, so too should efforts go towards reforming and growing the philanthropic and charitable sectors.

Professor Robert Kaplan of the Harvard Business School when talking of the growing field of social venture capital made the cogent point that: 

“Half of the top companies, Microsofts, Intels, Home Depots have occurred since 1967. You look at the same statistics, which are the larger [philanthropic] organizations. In the top 25, maybe one or two has been created since 1967.”
We need new activity in the field. 

These new options may include:

· Social Venture Capital

· Social Investment

· Ethical Investment commitments

· Community Capacity Building 

· Building Social Capital, and

· Sustainable models of community development.

The application of creative, energetic minds when matched with committed, enthusiastic locals in small communities provides the most encouraging environment for positive, sustainable community change. Philanthropic organisations are the most likely catalyst for this revitalising, 

Accordingly, there is a distinct public interest and overall community benefit from reform that removes structural impediments, offers sectorial incentives and encourages innovation.

A recent report aired on US television offered this assessment of the task at hand:

“venture philanthropy's promise -- to bring to charity the dynamic growth of the profit-seeking sector…venture philanthropy is trying to incubate the new superstars of the nonprofit sector. It's a presumptuous goal, and a major challenge to how the business of philanthropy currently works.” 

(Paul Solman, 28 December, 2000)

Summary Comments

8.
Dramatic and continuing shifts in community attitudes to the role and nature of philanthropy, charity, welfare and corporate citizenship warrant a major reappraisal beyond merely re-wording definitions;

9. The more effective remedy is a legislative response to fully remove existing structural impediments;

10. Research is required to identify suitable, effective incentives to promote greater philanthropic and charitable activity, and

11. Just as the Government has seen the value in supporting the growth of key industries such as information technology and venture capital, so too should efforts go towards reforming and growing the philanthropic and charitable sectors.

Conclusion

The Lumbu Indigenous Community Foundation has started a significant effort to revitalise the public institutions of Indigenous communities.

The Foundation is forging a new approach to issues of community development. This new approach is combining features of non-government organisations, a charity and a community service not-for-profit organisation. Central to our approach is brokering partnerships between private sector participants, corporate contributors and public sector agencies with a civic responsibility to Australian citizens.

For too long, Indigenous communities have been dominated by the government/public sector. For Indigenous communities to develop sustainable models of community development a more balanced approach is required.

Critical to this new, more balanced approach is the role of charitable and philanthropic organisations. To date, under current legal definitions this role has been impeded.

Greater recognition needs to be paid to the fact that organisations must be proactive, strategies must be preventative and individuals must assume greater responsibility in the total process. Indigenous communities in particular must be free to mobilise limited resources to dismantle the cycles of disadvantage and poverty. Accordingly, greater flexibility should be shown to preventative strategies.

As Indigenous communities seek to revitalise their public institutions this Inquiry provides the opportunity to remove remaining structural impediments, offer sectorial incentives and promote creative new, strategies.

The Lumbu Indigenous Community Foundation welcomes the inquiry and urges reform in the sector.

(Lumbu Indigenous Community Foundation, Jan 2001)
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