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SUBMISSION FOR THE INQUIRY INTO THE
DEFINITION OF CHARITIES AND RELATED ORGANISATIONS

The purpose of this submission is to address the current meaning of “public benevolent institution”.

EXECUTIVE SUMMARY

We consider that the current meaning of “public benevolent institution”, which was developed by the courts in Australia in the 1930s, is inappropriate for Australia in the 21st century.

We believe that a meaning which would reflect the current community’s attitudes would be a non profit organisation which is established for the relief of human or animal poverty, sickness, suffering or misfortune.

This change in community’s attitudes is demonstrated by the following developments since the 1930s:

· Australian and international animal welfare legislation.

· Australian codes of practice relating to animals.

· Increasing communication between the community and government on animal welfare issues.

· Increased animal welfare related studies.

· Increases in the number of animal protection organisations.

The reason that we believe there should be a modern, appropriate meaning of “public benevolent institution” is that there is a difference between the way public benevolent institutions and other charities are treated (eg gift deductibility status and exemptions from fringe benefits tax).

SUBMISSION

The present concept of a public benevolent institution (“PBI”) does not include animal welfare organisations, as the meaning of the term has been restricted to non‑profit bodies which are established for the relief of human poverty, sickness, suffering and misfortune, so that the public is benefited.

It is submitted that this concept is antiquated and should now include those organisations which have as their primary goal, the relief of sickness, suffering and misfortune of animals.

Society’s view of animal rights and welfare has changed markedly since the 1930s, when the legal definition of a PBI was developing.
  It is our submission that the definition ought to include the relief of animals, as animal welfare is now a prominent feature of general community interests.  We consider such a definition would be appropriate for Australia in the 21st century.

The following points evidence this:

1. The introduction of legislation

In response to changes in community attitudes relating to the welfare of animals and the increase in expectation that animals are to be treated humanely, respective Australian State and Territory governments have enacted legislation in an attempt to ensure that animals are treated with an acceptable level of care.
  The main Acts (referred to collectively as the “Acts”) are as follows
:

(a) Tasmania’s Animal Welfare Act 1993;

(b) Victoria’s Prevention of Cruelty to Animals Act 1986;

(c) Western Australia’s Prevention of Cruelty to Animals Act 1920 (the Western Australian government has released a new draft Animal Welfare Bill 1999);

(d) Queensland’s Animals Protection Act 1925 (a new Bill, called the Animal Care and Protection Bill was approved by State Cabinet on 4 December 2000)
;

(e) New South Wales Prevention of Cruelty to Animals Act 1979;

(f) The Australian Capital Territory’s Animal Welfare Act 1992;

(g) The Northern Territory’s Animal Welfare Act 1999; and

(h) South Australia’s Prevention of Cruelty to Animals Act 1985.

In addition, New South Wales has introduced supplementary Acts such as the Animal Research Act 1985, and the Exhibited Animals Protection Act 1986 that regulate how animals, which are used for research or entertainment respectively, should be treated.

The aim of the Acts listed is essentially to prevent cruelty to animals and to give authorities the power to convict and penalise those who are guilty of animal cruelty offences as listed in the relevant Acts.

An indication of the importance society now places upon the protection of and care for animals can be found in the range of offences contained in the Acts and by the gravity of certain penalties which can be imposed by a court.

Offences

The following offences appear most often in the respective State and Territory Acts.  Their comprehensiveness demonstrates an awareness that harm to animals can come in a variety of ways, and is reflective of changed community expectations.

(a) cruelty to animals;

(b) aggravated cruelty to animals;

(c) tethering and tying up of animals;

(d) prohibition of trap shooting;

(e) baiting;

(f) manner in which animals are transported;

(g) prohibition of spurs; and

(h) poisoning.

The Acts and the New South Wales supplementary Acts previously mentioned, apply to a broad range of animal use including animals used for companions such as dogs and cats, animals used for farming, animals used for entertainment and those used for experimentation.

Penalties

Most of the Acts not only allow fines to be levied for certain offences, but also provide for the imposition of gaol terms when warranted.  For example, the following are the maximum penalties which can be applied in situations where an act or acts of cruelty towards animals, as defined in the respective Acts, are proven:

(a)
The Australian Capital Territory – a fine of $10,000 and/or imprisonment for one year;

(b)
Tasmania – a fine of $5,000 and/or 12 months’ imprisonment;

(c)
New South Wales - $27,500 for corporations or $5,500 and/or six months’ imprisonment for individuals;

(d)
South Australia - $10,000 and/or 12 months’ imprisonment;

(e)
Northern Territory - $200 and/or 6 months’ imprisonment; and

(f)
Victoria - $6,000 and/or 6 months’ imprisonment.

In Queensland’s proposed Animal Care & Protection Bill, animal cruelty fines of up to $75,000 and/or 2 years gaol for individuals, and a fine of up to $375,000 for corporations will be available.

The gaol terms in particular demonstrate how seriously the community regards the humane treatment of animals.

2. Duty of care

The ‘duty of care’ concept, which traditionally has existed for some time in terms of the level of responsibility a member of society owes to another individual is now being recognised and applied in respect of animal welfare laws ie. that people in society now have a general duty of care to animals, whether or not they are their owner.  For example, Tasmania’s Animal Welfare Act 1993, incorporates the concept as one of its provisions.
  Other States and Territories have in their legislation provisions of similar effect.

For example, in a Queensland Government Press Release dated 3 December 2000, the Minister for Primary Industries and Rural Communities announced the introduction of a new Bill called The Animal Care and Protection Bill to State Cabinet.

The Minister stated in the Release:

“As well as providing a big stick for offenders, the legislation is educational and it aims to promote responsible treatment of animals through the provision for a ‘duty of care’.”

“Failure to meet the ‘duty of care’, such as not providing appropriate food, water or accommodation, will attract penalties of up to $22,500 or 1 year imprisonment.”

This shows that there is an increasing expectation that people are to be subject to a ‘duty of care’ towards their treatment of animals.

3. Codes of practice

In addition to the Acts, since the early 1990s certain Codes of Practice (“Codes”) for dealing with and managing animals have been developed on a national level with respect to certain industries in order to promote uniformity and consistency in the treatment of animals of a particular industry.

For example, there are Codes which prescribe acceptable standards of animal husbandry and treatment of live stock, the care and use of animals for scientific purposes and the use of animals in circuses.
  This is indicative of industry groups becoming more conscious of society’s expectations in relation to animal welfare issues.

An example of such a Code is one dealing with the treatment of animals at sale yards, which was introduced after being endorsed by the Australian Agricultural Committee in 1989.  The Code aims to minimise the stress in all livestock associated with activities at sale yards.  The Code promotes fair treatment of animals, and makes recommendations for the care and treatment of injured animals, and the increasingly humane slaughter of sick or injured animals.  Other similar Codes exist in relation to poultry and deer, and for the destruction and capture of pests and feral animals.

Although on their own, these Codes are not legally binding, their introduction is reflective of society being proactive towards animal care and welfare.  They were developed as a result of a consultative process with a number of parties including animal industries, animal welfare organisations and government and other interested groups.
  Although not usually legally compelled to abide by these standards, the fact that these industry groups were directly involved in their formulation meant that a level of responsibility was accepted by them.

However, some States have actually incorporated some or all of the Codes into their respective animal welfare legislation.  For example, Victoria’s animal welfare legislation incorporates provisions of the Australian Code of Practice for the Care and Use of Animals for Scientific Purposes 1990, whilst in South Australia, Codes form part of the Regulations governing animal welfare issues.

4. Lines of Communication between welfare groups and Governments

The existence of a well-established means of communication between the community and the government for animal welfare issues is further evidence that such issues are considered significant by society.  Most Australian States and Territories have an Animal Welfare Advisory Committee (AWAC) set-up which acts as a conduit between the community at large, and the respective State and Territory governments.  This committee considers a broad range of animal welfare issues and provides advice and recommendations to the Minister in charge of the respective animal welfare Acts found in the various States and Territories.

There are a number of other committees and industry boards besides the AWACs, which provide advice and carry out research in respect of animal welfare issues. These organisations in turn often have on their boards animal welfare charity representatives who are there to ensure that charitable organisations have some influence in respect of the development of policy and ultimately laws governing animal welfare matters.

The New South Wales Animal Welfare League, one of Australia’s largest animal welfare charities, for instance, has representatives on 13 Government and Industry Boards and Committees including the New South Wales AWAC, the Companion Animals Advisory Board, which in turn advises the relevant local governments, the Exhibited Animals Advisory Committee, which in turn reports to the Ministry for NSW Agriculture and the CSIRO Animal Ethics Committee.

On a national level, the Commonwealth Government is advised by the National Consultative Committee on Animal Welfare (NCCAW).  This committee comprises of representatives of various organisations such as animal welfare organisations, other non‑government organisations which deal with animals, government representatives which deal with native animals and those representatives who administer the relevant State animal welfare Acts.  The role of the committee is essentially to coordinate animal welfare activity and it reports directly to the Commonwealth Minister for Primary Industries.

5. Overseas Developments

There has also been an increase in overseas activity supporting animal welfare causes in recent years. For example organisations such as the International Fund for Animal Welfare (IFAW), which began approximately 30 years ago to stop the slaughter of seals in Canada and is now based in 12 countries and receives donations from approximately 2 million people, has made a significant impact on influencing various governments around the world to curb and ban cruel treatment of and inhumane activities involving native and wild animals.

For the purposes of our submission, we list the following points relating to matters affecting primarily farm animals, that demonstrate the increasing level of overseas concern about farm animal welfare and rights:

(a) In the United States, between 1980 and 1990 - 12 animal protection organisations were founded, whereas in the decade before, only 6 were established, and in the decade before that, only 3 were established.

(b) The number of animal welfare related studies published in North America and Europe have increased considerably in the last 2 decades, particularly in Europe.  For example, in respect of Europe, the highest number of publications published in one year during the decade 1970 to 1980 was less than 10, whilst in the following decade, over 40 were published in one year, and then in 1996 over 55 were published.

(c) In North America, for the same 3 decades, the corresponding numbers are 1970 to 1980 – less than 5, 1980 to 1990 – greater than 10, and 1996 – also greater than 10.  It is interesting to note that no such studies started to be published either in North America or Europe until 1973.

(d) In Europe, over the last 3 decades, a number of Acts relating to farm animal welfare issues have been implemented and used in certain circumstances.  These include:

(i) The Swiss Federal Act on Animal Welfare 1978, a public referendum, over 80% of the public approved its introduction
;

(ii) Regulations for the Swiss Federal Act on Animal Welfare that came into effect in 1981
;

(iii) The Swedish Animal Protection Act 1988 specified management practices for livestock and poultry and consolidated previous animal welfare legislation into one Act, including a law passed in 1971 that required that new housing for animals must be approved by the County Agricultural Board, whose main responsibility is to consider animal welfare issues, before the government would approve of it
;

(iv) In 1979, under West Germany’s Animal Protection Act 1972, battery hen cages were declared ‘cruel’ by the German High Court.  As a consequence, the West German Minister was required to take action
;

(v) The West German Animal Protection Act 1972 was revised in 1986;

(vi) The United Kingdom’s The Animals (Scientific Procedures) Act 1986 was introduced to protect animals used for experimentation and other scientific purposes
;

(vii) The Dutch Animal Health Act was revised in 1987;

(viii) The United Kingdom banned veal crates in 1990. (Veal crates force veal calves to remain in darkness for a period of approximately 20 hours per day in a small pen which allows only minimal room for movement to ensure that their meat remains pale, which apparently is more appealing to restaurant goers.)

In addition a number of conferences and symposiums on animal welfare have been held during this time, including 4 European symposiums on poultry welfare and 2 conferences on animal farm welfare.
  Recently approximately 130,000 signatures from supporters of animal rights were collected in a petition to force the Government of Switzerland to hold a referendum on whether to give animals parity with humans as living emotional beings.

Clearly animal welfare overseas is an issue regarded as important.

6. Abolition of Cruel Practices

Another way in which Governments have responded to the community’s expectations that animals ought to be considered in a humane light is the abolition or curbing of certain methods of testing carried out on animals.  For example, US Government Agencies have declared that the Draize test (a test used by makeup and chemical companies whereby rabbits are subjected to having chemicals inserted in their eyes to test substances of irritation) does not have to be repeated on the eyes of conscious rabbits.

Also the US Food & Drug Administration has announced that it no longer requires another test, called the LD50 test to be performed.  This test which is approximately 50 years old is designed to find the lethal dose of a chemical for 50% of a sample of animals.

7. Continuing relevance of the meaning of “public benevolent institution”

The meaning of “public benevolent institution” will remain extremely significant while public benevolent institutions are treated differently from other charities.  This difference can be seen in the Commonwealth taxation area.  For example, donations to public benevolent institutions, but not general charities, are tax deductible
.  Also exemptions from fringe benefits tax apply to public benevolent institutions, but not general charities
.

In the absence of any current suggestion to expand these tax concessions to other general charities, which has been previously recommended
, we consider it is crucial that the meaning of public benevolent institution be appropriate and reflect current social expectations.

8. Conclusion

In conclusion, we consider that the concept of public benevolent institution is of continuing relevance as it is current government policy to treat public benevolent institutions differently (in particular, more generously) from general charities.

Because of this, we believe that the meaning of public benevolent institution should be appropriate to the modern social and economic environment.

We consider that such a modern meaning would provide that a public benevolent institution is a non-profit institution that provides relief to animals and humans from sickness, suffering, distress, misfortune or helplessness.
If you need further information or have any questions in respect of our submission, please feel free to contact Judith deGroot, Office/Finance Administrator on 02 9288 4973 or Alison Bressi.
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