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1.0 Introduction & Executive Summary

ACFOA commends the establishment of the Inquiry and is pleased to have the opportunity to present this submission.  There are many practical difficulties in the current definitions of charity and public benevolent institution which impact on the day to day operations of ACFOA members.  It is timely that the opportunity has been provided to consider the implications of current social expectations and experiences for defining charities and related organisations.  There have been significant changes in the expected roles, activities and objectives of overseas aid organisations in the past 10-15 years.

ACFOA is a peak organisation representing Australian-based not for profit organisations carrying out a wide variety of overseas aid activities.  This submission has been prepared with input from our members to provide a detailed analysis of the impact of current definitions and interpretations on the overseas aid sector and suggestions for reform.

ACFOA members have been hampered in the pursuit of their objectives by inconsistent application and interpretation of the terms charity and public benevolent institution for different legal and administrative purposes.  ACFOA is ultimately seeking a consistent treatment of genuine not for profit Australian-based overseas aid organisations.  This could involve a mixture of legislative change and/or administrative guidelines to assist charitable organisations in their dealings with Government and its agencies.

There is a precedent in the UK for the establishment of a separate Charities Commission which oversees the regulation and ongoing integrity of the charities sector.  ACFOA submits this model should be considered in the deliberations of the Inquiry.

For ACFOA members, the ultimate aim is to ensure their dealings with Government and their day to day operations are not hampered by an inconsistent approach to determining whether an organisation is or isn’t a charity or public benevolent institution.
We submit the activities of ACFOA members in carrying out overseas aid programs are of significant national and international importance to Australia.  In relation to Australia’s Development Co-operation Program, the Minister for Foreign Affairs, the Hon. Alexander Downer MP, notes:


“The aid program ….reflects and promotes Australia’s fundamental national interests in regional peace, stability and prosperity.”

and further, 


“The aid program’s objective of poverty reduction and sustainable development contributes both to the internal stability of nations and to their willingness and capacity for peaceful and productive relations with their regional neighbours and internationally.”

1.1
Who is ACFOA and what is its Role in the Charities Sector?

ACFOA is the national peak body representing Australian based not for profit overseas aid organisations. Its membership includes 97 organisations most of which are registered as charities and as Deductible Gift Recipients (DGRs) under the Overseas Aid Gift Deduction Scheme. Australian based overseas aid organisations raise more than $260m each year in donations and related income from the Australian public which represents more than 64% of their annual income. More than 68,000 Australians also volunteer their time and skills to the work of overseas aid organisations. 

Approximately 50 non government overseas aid organisations, most of which are members of ACFOA, are also accredited with AusAID and collectively manage about $85 million per year of Australian Commonwealth funds for overseas aid and development programs. The Australian Government recognises that Australian NGOs have expertise and experience in different forms of aid delivery often using their strong links in developing countries to effectively engage local communities and make a practical contribution to quality aid outcomes. (Working with Australian NGOs – An Australian Aid Program Policy Paper, August 1997)

The common purpose of ACFOA and its members is to promote sustainable development and the eradication of poverty worldwide. ACFOA assists the work of member organisations by fostering cooperation and coordination in aid programs, promoting good practice through a Code of Conduct and training programs and representing the views of non government organisations to government on policy issues. 

2.0 Areas Where the Definitions of Charities and Public Benevolent Institutions Impact on ACFOA Members

There are a number or practical areas where the definition and/or interpretation of charity and public benevolent institution affect the operations of ACFOA members.  These include (and are not limited to):

· Deductible Gift Recipient (“DGR”) status – that is the ability to accept income tax deductible donations from the public, which is important for fund-raising purposes;


· Income Tax Exemption – ACFOA members are required to be endorsed by the Australian Taxation Office (“ATO”) as Income Tax Exempt Charities (“ITECs”) in order to qualify for exemption from income tax on all earnings
.  Given the fundamental public role of overseas aid organisations, it is not unreasonable to consider income tax exemption a well-settled area of public policy.


· Concessional treatment under the Fringe Benefits Tax Assessment Act (“FBT Act”) in relation to benefits provided to employees.  Currently, income tax exempt charities are generally entitled to a rebate of 48% of the amount of FBT otherwise payable on fringe benefits provided to employees
.  Exemption from FBT is currently available in respect of fringe benefits provided to employees of Public Benevolent Institutions
.  With effect from 1 April 2001, the extent to which the rebate or exemption will apply is to be severely limited by legislative amendment, however, charities and public benevolent institutions will still receive more “favourable” treatment than other employers in this area.


· Concessional treatment under the A New Tax System (Goods and Services Tax) Act (“GST Act”).  Currently, “non-commercial activities” (as defined) of charitable institutions, charitable funds and gift deductible entities are GST-free.



· Refunds of imputation credits on franked dividends received by endorsed income tax exempt charities and some endorsed deductible gift recipients.

3.0 ACFOA’s Understanding & Analysis of Current Definitions and Usages

As identified in Section 2.0, most of the major areas where the definitions impact on ACFOA members relate to revenue and taxation law.  It is therefore appropriate to focus on the current definitions and usages by the revenue authorities, in particular, the Australian Taxation Office, which have their basis in both common law and legislation.

3.1
Charities

We note that the definition of charity includes not for profit organisations carrying out activities under the following charitable purposes:

· Relief of poverty;

· Relief of needs arising from old age;

· Relief of sickness and distress;

· Advancement of education;

· Advancement of religion;

· Other purposes beneficial to the community.

As a useful practical guide, the United Kingdom Charities Commission notes several relevant characteristics or features of charitable institutions, namely:

· The institution has aims, all or which are, and continue to be, recognised by law as exclusively charitable, which are:

· directed to the provision of something of clear benefit to others in society; 

· not concerned with benefiting individuals in a way which outweighs any benefit to the public (ie a not for profit organistion);

· directed to things that overall are not harmful to mankind;

· certain and lawful (ie not so wide or vague that they cannot be enforced by the courts); and

· not for the pursuit of party or other political aims.

· The institution and its trustees are independent in the pursuit of their aims and objects;


· The institution is able to show that any personal, professional or commercial advantage, is and will continue to be incidental to carrying out its charitable aims;


· The institution does not impose conditions on access or membership that in practice restricts the availability of facilities in a way that results in the institution as a whole not benefiting the public.

We understand a more detailed analysis of the operations and activities of the UK Charities Commission in providing a practical regulatory environment for the sector is detailed in a submission prepared for the Inquiry by Senator John Woodley.

3.1.1
The Definition/Interpretation of “Relief”
At its core, most charitable purposes centre on the relief of “something”.  The term is not generally defined in statute and is to be left to its “ordinary meaning”.  In ACFOA’s view, it is critical that the interpretation of “relief” be examined in detail by the Inquiry with the view to clarifying what the “ordinary meaning” is to promote certainty and consistency.

There is clear consensus that the term ‘relief’ should be given its ordinary meaning.  The practical difficulty is that there is a considerable, if not polarised, difference of opinion as to what the “ordinary meaning” of relief is!

The experiences of a number of ACFOA members to date highlight the differing interpretations of “relief” and the inconsistency in such interpretation of this critical term by different Government Departments and agencies dealing with NGOs.  The problem is further compounded by the impact of inconsistent interpretation within Government Departments and agencies and even between different geographically located branches of the same Department or Agency.

ACFOA submits that the “ordinary meaning” is very broad and quite clear.  By way of example, the Macquarie Dictionary and Australian Legal Dictionary each include the following when defining “relief”:

1. deliverance, alleviation or ease through the removal of pain, distress oppression, etc.

2. A means of relieving, or a thing that relieves pain, distress, anxiety, etc.

3. Help or assistance given, as to those in poverty or need.

4.  A receipt of some state or charitable financial assistance.

In relation to case law on the area of “relief”, research commissioned by a member organisation of ACFOA correctly notes that a feature of the case law is that there is no requirement that the “relief” be something which actually alleviates the poverty itself.

It is clearly possible to provide relief otherwise than by directly providing money or goods which make the recipients less poor.  This includes the provision of circumstances or a situation in which the relief of poverty can occur, for example, by assisting regional economic development or skill sharing in poor communities.

The concept of relief encompassing the creation of circumstances in which relief can occur is not often acknowledged or accepted by the ATO, with the exception of Sales Tax Ruling 3002, in dealing with the relief of unemployed persons.  Here, the ATO makes reference to the fact that an organisation providing relief is not limited to the provision of benefits merely by way of money or goods.  Benefits would include assistance with the acquisition of skills necessary to gain employment.

We submit that a broader view of “relief” which has regard to the purposes of a charitable institution, including bringing about improvement in the conditions of the poor (sustainable development/advocacy), is clearly the sector’s understanding of the term in a practical, working sense.  This is what relief agencies do!

Overseas aid organisations, as a united group, share the veiw that, for example, both the provision of medicines and the training of health workers equally constitute the direct relief of poverty, just as the provision of food shares equal footing with agricultural extension or training work.

Relief means assistance for those in need of assistance in developing countries being a need of a type generally associated with developing countries.  This includes relief against poverty, relief against disease, relief against famine and relief against the absence of or deficiencies in the rule of law.

In considering the activities of ACFOA itself in the ACFOA case
, Connor A.C.J. noted the broad interpretation of relief in the context of considering whether ACFOA was a Public Benevolent Institution:


“..The question ….is whether an institution may be “organised for” the relief of poverty ….or whether it may “promote the relief of poverty and etc”…even though it does not make funds or services directly available to the objects of benevolence. 

and further


“…it seems that nearly everything which the taxpayer does is done in the course of and for the furtherance of the relief of poverty even though it is done in conjunction with other institutions…”

Of particular relevance is that ACFOA and many of its member agencies provide emergency relief and sustainable development assistance to those in need, as well as undertaking a number of different advocacy activities in the pursuit of their objects.

The Acting Chief Justice had no difficulty, in deciding the case, in accepting that ACFOA was engaged in the four activities as submitted by Counsel for ACFOA, namely:

Co-operation and co-ordination of the member organisations;

Liaison with government;

Development education; and

Direct aid.

In other words, in the mind of the Acting Chief Justice, the above activities, when taken in the modern context of the purpose and objects of an aid organisation do constitute direct relief for the purposes of determining that ACFOA is a PBI.

3.1.2 ”Relief of Persons” in Developing Countries – Overseas Aid Gift Deduction Scheme

In seeking gift deductibility under the Overseas Aid Gift Deduction Scheme, a NGO needs to satisfy two tests, namely:

1. be accepted as an ‘approved organisation’ by the Minister for Foreign Affairs; and

2. satisfy the Treasurer that it has established a public fund exclusively for relief of persons in declared developing countries.

One of the criteria for eligibility as an approved organisation (ie step 1, above) is that the organistion can show that its activities are focussed on development and/or relief.

The Guidelines prepared by AusAID outline its understanding of the terms, ‘development’, ‘relief’ and ‘welfare’.  

‘Development’ is referred to as a comprehensive economic, social, cultural and political process which aims at the constant improvement of the well-being of the entire population and of all individuals on the basis of their active, free and meaningful participation in development and in the fair distribution of the benefits that result from this process.

‘Relief’ is referred to as the provision of basic support to people in emergency situations.

‘Welfare’ is referred to as assistance to maintain individuals in a particular condition on a long-term basis, such as institutionalised care programs, etc.

While welfare activities carried on by not for profit organisations in Australia are granted DGR status and income tax exemption, AusAID does not currently apply a similar policy in relation to welfare in the overseas aid context.

ACFOA submits that the three categories, namely relief, development and welfare in effect, represent subsets of the ‘ordinary meaning’ of relief.

At the 2nd stage, the Treasurer needs to be satisfied that the organisation has established a public fund exclusively for the relief (only) of persons.  This narrower test (ie with the absence of a specific reference to development activities) has been a hurdle for a number of ACFOA member organisations seeking to obtain DGR status.

There appears to be a set of different objectives in AusAID approving an organisation providing development and/or relief and the Treasurer refusing to declare an approved organisation’s fund eligible where it is partly used for so-called development purposes.  The practical outcomes of this apparent divergence greatly affect our members.

3.1.3 Modern Concepts of Relief of Poverty – “Pillars of the Poverty Strategy”

Recently, AusAID prepared a Policy Paper describing the Poverty Reduction Framework based on four pillars, as set out below.
  The detail of this Policy Paper is current being finalised after a consultation process which included Australian NGOs.  

In the recent ‘Tenth Annual Statement to Parliament on Australia’s Development Cooperation Program
’, the Minister for Foreign Affairs, the Hon Alexander Downer MP acknowledged the Council’s four pillars (referred to therein as the “four arms” of the Australian aid program’s poverty reduction framework) as a cornerstone of the Australian Government’s policy position on overseas aid.

The AusAID Poverty Reduction Framework is a clear, up to date statement of modern principles of poverty reduction, which has effectively taken up in the Minister For Foreign Affairs’ Statement as the policy of the Government.  ACFOA commends AusAID’s Paper to the Inquiry Committee.

AusAID describes the four pillars of poverty reduction as follows:

(a) Strengthening frameworks for sustainable and inclusive economic growth that will benefit the poor

· by supporting government expenditure and revenue policies that help ensure the poor benefit from growth (such as an adequate and equitable taxation system, and government programs that effectively target the poor)

· by encouraging sound macroeconomic policies, especially actions to avoid excessive debt levels or high levels of inflation

· by supporting developing countries to reap the benefits of trade and market liberalisation

· by providing essential economic and social infrastructure, with particular attention to the needs of poor communities.

(b) Supporting interventions that enable the poor to increase their productivity

· by facilitating access by the poor to key productive assets, including land and credit

· investing in the human capital of the poor in areas such as health and population programs, education and training, and agricultural technology transfer

· by supporting activities that allow women to contribute and benefit from development

· by investing in the future through support for programs aimed at lifting children out of poverty.

(c) Encouraging governments, institutions and donors to be more accountable to the poor

· by improving the poor’s access to and engagement in governance processes

· by engaging with governments and civil society to remove barriers to the participation of the poor, including participation in decision-making;

· by helping to develop more effective, efficient and transparent administration;

· by strengthening law and justice, human rights, democratic institutions and developing civil society;

· by supporting actions that take account of disadvantaged groups in society, including minority groups, the disabled and the aged.

(d) Reducing vulnerability

· by supporting activities and approaches that minimise the possibility of conflict, and are responsive both during and after conflicts to restore the basis for development

· by challenging social practices that lead to exclusion and comprehensive social support mechanisms in times of crisis

· by investing in programs that will reduce the chances of natural or human catastrophes, or programs that will reduce the adverse impacts of such catastrophes

· by exploring programs for government support to the victims of disasters

· by challenging social practices that lead to exclusion and comprehensive social support mechanisms in times of crisis

· by working with small island states, especially those in the South Pacific, to overcome their special vulnerabilities.

These pillars indicate the range of areas of possible assistance from the aid program which emerge from poverty analyses.  In the context of the typical activities undertaken and services provided by ACFOA members, we submit that the four pillars are clearly focused and centered on the direct relief of poverty in developing countries and communities.

ACFOA submits a better definition of relief in the modern context of the work performed by charitable institutions, including overseas aid organisations would be or include:


”Relief of persons in developing countries means the provision of goods or services to those persons so as to relieve poverty, sickness, suffering, distress or misfortune and includes the application of human, financial and physical resources to satisfy their human needs and improve their quality of life.”

Such relief activities can and must practically include elements of direct crisis relief, through creating economic frameworks and infrastructure (including good governance and the rule of law), to local and in-country advocacy to promote change and improvement.  ACFOA members, in their many and varied form, all seek to promote improvement of the quality of life in developing countries through a mixture of the above.

It is counter-productive and ultimately serves the Australian community little to have various arms of Government take different approaches in defining the nature of activities which constitute “relief of persons”.

3.1.4 Advocacy

There are many advocacy areas in which NGOs generally are active, including for example, the environment, animal rights, welfare rights, etc.  Within the field of human development, there has been considerable change over recent decades.  In the academic literature it is becoming common to refer to “Social Transformation” rather than “development”; a shift which reflects the increasing realisation that problems of poverty are essentially human problems not primarily economic or physical.

All mainstream overseas aid programs now recognise the need to support and build civil society.

Advocacy is a crucial element in the relief of poverty because it works for long term, sustainable human development.  The consensus on this understanding is now widespread.

In an Address by The Hon. Alexander Downer MP, Minister for Foreign Affairs, to the DFAT/NGO Human Rights Consultations in Canberra in 1997, the Minister noted:


“…Good governance fundamentally underpins poverty reduction.”

and further, 


“Good governance means the effective management of a country’s resources in a manner that is open, transparent, accountable, equitable and responsive to people’s needs.  The rule of law; transparency, accountability and effectiveness of public sector management; and an active civil society are all essential components of good governance.”

The UK Charities Commission has published guidelines on the extent to which charities may engage in “political activities”.
  The Guidelines acknowledge that:


“…the trustees of a charity may do some things of a political nature as a means of achieving the purposes of the charity.”

so long as:


“…Any political activity undertaken by trustees must be in furtherance of, and ancillary to, the charity’s stated objects…”

Further, at paragraph 17, the Commission notes:


“By the very nature of their knowledge and social concern,….some charities are well placed to play a part in public debate on important issues of the day and to make an important contribution to the development of public policy.  Others will invariably be drawn into such debate.  It would be wrong to think that this cannot and should not happen:  it is open to charities to engage in campaigning activities…[within the guidelines set out in the publication].

The Commission’s summary of the matter
 is that a charity can engage in political activity (ie advocacy) if:

· there is a reasonable expectation that the activity concerned will further the stated purposes of the charity, and so benefit its beneficiaries, to an extent justified by the resources devoted to the activity;

· the activity is within the trustees powers available to achieve those purposes;

· the activity is consistent with the guidelines (ie serves and is subordinate to the charity’s purpose);

· the views expressed are based on a well-founded and reasoned case and are expressed in a responsible way.

ACFOA regards the approach of the UK Charities Commission to determining the issue of advocacy to be reasonable and workable and commends it to the Inquiry.

3.2 Public Benevolent Institutions (“PBIs”)

As noted at section 2 of the submission, an organisation that qualifies for PBI status is entitled to a number of concessions under the various tax laws, including:

· exemption from income tax;

· exemption from Fringe Benefits Tax;

· gift deductibility (subject to certain further conditions).

ACFOA is painfully aware that member organisations have experienced difficulty seeking confirmation/acceptance from the ATO that their organisation qualifies as a Public Benevolent Institution in relation to the following points:

· establishing that the organisation provides “direct” relief (see further discussion at 3.2.2 below);

· establishing the sole or dominant purpose of an organisation, where a mixture of activities are carried on, including “commercial” fund-raising type activities;

· identifying a section or class of the public to whom the relief is provided.

Division 30 of the Income Tax Assessment Act 1997 (“the 1997 Act”) sets out in detail the rules and conditions for deductible gifts.  In relation to PBIs, the legislation flows as follows:

3.2.1
Steps to Qualifying as a PBI for Gift Deductibility Status

Whilst we acknowledge and understand it is not the role of the Inquiry Committee to provide comment on issues related to the taxation treatment of charities and related organisations, the following outline of the legislative “steps” for qualifying as a PBI assist in demonstrating some of the practical difficulties with the current definitions and interpretations.

While an overseas aid organisation may achieve gift deductibility for an approved overseas aid fund, a Public Benevolent Institution is a DGR in its own right.

Step 1:

Section 30-15

Section 30-15 sets out a table of deductible gifts or contributions.  Subsection 30-15(1) states:


“You can deduct a gift or contribution that you make in the situations set out in the following table.  It tells you:

· who the recipient of the gift or contribution can be; and

· the type of gift or contribution you can make; and

· how much you can deduct for the gift or contribution; and

· any special conditions that apply.

Step 2: 
Table of Deductible Gift Recipients & Special Conditions

The table lists, as one of the categories of recipients for deductible gifts or contributions:

A fund, authority or institution covered by an item in any of the tables in Subdivision 30-B

In relation to special conditions for the above category, the requirements are:

(a) the fund, authority or institution must be in Australia; and

(b) the value of the gift must be $2 or more; and

(c) any conditions set out in the relevant table item in Subdivision 30-B must be satisfied.

The requirement that the fund, authority or institution must be “in Australia” is discussed in further detail, at 3.2.2, below.

Step 3:

Subdivision 30-B

Subdivision 30-B sets out in a number of tables, under broad headings (health, education, welfare, etc) the specific funds, authorities and institutions who qualify for gift deductibility, subject to the above special conditions.  Item 4.1.1 lists “a public benevolent institution”.  There are no further special conditions prescribed in relation to PBIs.

In summary, an organisation which is PBI under Item 4.1.1 is eligible for gift deductibility provided the institution is in Australia.

3.2.2
Current Interpretation of the Term “PBI” for Taxation Purposes

The leading authority in the interpretation of “public benevolent institution” is the High Court decision in Perpetual Trustee Company Limited v FC of T (1931) 45 CLR 224 (“Perpetual Trustees case”).  Starke, J. noted, at p.232:


“….In the context in which the expression is found, and in ordinary English usage, a “public benevolent institution” means, in my opinion, an institution organized for the relief of poverty, sickness, destitution or helplessness…”

Evatt J. also noted, at p.236:

"Those who receive aid or comfort in this way are the poor, the sick, the aged, and the young. Their disability or distress arouses pity, and the institutions are designed to give them protection. They are very numerous; ''the nobler a soul is the more objects of compassion it hath''; and they have come to be known as ''benevolent institutions''.

He went on to test the case before him by a different parameter, namely by considering whether those receiving aid were persons in distress.

It is clear from the judgments in the Perpetual Trustee Case that none regarded the relief of poverty as an essential prerequisite. On the contrary, the relief of suffering, distress or misfortune was also characteristic of a benevolent institution.

McGarvie J. in Commr of Payroll Tax (Vic) v Cairnmillar Institute 90 ATC 4752, noted:

“In my opinion it follows from the Perpetual Trustee Co. case that the approach in the present case is to ask whether in the ordinary use of the English language in this community today the Cairnmillar Institute is a public benevolent institution.  There was no suggestion by either party before me that in ordinary usage today the essence of a public benevolent institution is different from what it was when the Perpetual Trustee Co. case was decided. On the other hand, clearly enough, the ways in which many public benevolent institutions go about achieving their objectives today are different from the ways in which the typical public benevolent institutions operated in 1931.

…I do not consider it essential that a public benevolent institution provide relief only for those in poverty or destitution. In the Perpetual Trustee Co. case….they all looked afresh at that expression ……  Their carefully chosen words went beyond the relief of poverty or destitution. Starke  J. regarded the phrase as meaning:  

"an institution organized for the relief of poverty, sickness, destitution or helplessness. ''   (p. 232)  

Dixon J. indicated that it included organisations which promote the relief of poverty, suffering, distress or misfortune (pp. 233-234).”
The ATO, in Taxation Determination TD 93/11, Is an Organisation Whose Activities are Predominantly Charitable in Nature Always a Public Benevolent Institution, attempted to “distil” the cases into a checklist of factors for determining whether an organisation is a PBI, by noting a PBI is defined (sic) as one which:

a. has as its main or principal object, the relief of poverty, sickness, suffering, distress, misfortune, destitution or helplessness;

b. is carried on without purpose of private gain for particular persons;

c. is established for the benefit of a section or class of the public;

d. the relief is available without discrimination to every member of that section of the public which the organisation aims to benefit; and

e. the aid is given directly to those in need.

In the experience of ACFOA member organisations, in response to submissions seeking PBI status, the ATO in practice has too often regurgitated the statements in TD 93/11 as a statement of law, without adequately considering either the case law or context of such a “convenient” checklist, the details of the individual institutions, or the “ordinary meaning” of relief.

ACFOA submits that TD 93/11 should not be relied upon as a definitive statement of governing principles and should be withdrawn.

3.2.3
“Direct Relief”

The last “requirement” under “e” above, ie that the aid be given directly to those in need, is not readily supported in a literal sense by the law.  As noted above by Starke, J. in the Perpetual Trustees case, an institution organised for relief will qualify.

We have discussed, in detail, at 3.2.1 above, the current definition and interpretation of the term “relief”.  Anecdotal evidence from some ACFOA members and other organisations who have sought or applied for confirmation of their PBI status, suggests that the ATO’s interpretation of aid given directly is severely limited, along the lines of handing out the food parcels of placing the band-aids directly on the patient.  This is clearly not supported by the judicial decisions in the Perpetual Trustees Case or the ACFOA case and is not reflective of the attributes, purpose and behaviour of ACFOA members in the modern context.

We submit that the direct relief of poverty, sickness, suffering, misfortune, destitution or helplessness is arguably not a pre-requisite for PBI status, having regard to the above comments by Starke J.  As a practical matter, despite the wisdom of the learned High Court Justice, this view has not readily been accepted by the ATO in its interpretation of PBI.

In the alternative, that the activities of ACFOA members, to the extent that they involve creating the conditions in which relief can occur, in themselves constitute the provision of direct relief.  In relation to ACFOA members’ work in AusAID certified developing countries/communities, relief must include (and should not be limited to):

· sustainable development;

· industry creation;

· enhancing governance and legal systems and the rule of law;

· local advocacy – to raise awareness, carry out social research and influence action by government;

· in-country advocacy, including human rights advocacy, freedom of speech, influencing government policy and expenditure to relieve poverty 

In ACFOA’s view, direct relief occurs as much by way of teaching someone to fish as it does by way of giving someone a fish to eat.  Both examples are readily understood by the sector as being direct relief of the person/community in need.  If this does not accord with the ATO’s interpretation, ACFOA strongly recommends that there be legislative amendment to broadly encompass the above types of activities undertaken by charitable institutions in the context of their reason for being, that is, as institutions organised to provide relief.

As noted in paragraphs 10&11 of the Issues Paper released in relation to the Inquiry, a central task of the Inquiry is to identify features of the modern social and economic environment which may affect the attributes, purpose and behaviour.  The Issues Paper notes “real world” examples, including:

· communities being encouraged to take greater responsibility for developing their own solutions to their problems and needs, through an emphasis on community capacity building and development of social capital;

· a movement within the sector towards a greater focus on self-help, prevention and advocacy activities, and a less predominant emphasis on the provision of direct assistance;

· an increased range and volume of government funded services being delivered by non-government organisations;

· changes in the relationship between governments and the sector, such as:


· government funding support to the sector being provided increasingly through outcome based funding agreements for the provision of defined services, as opposed to broader grant-in-aid funding;

· contracts for the delivery of government programs and services through non-government organisations being awarded increasingly on the basis of competitive tendering processes; and

· the community sector being encouraged to work in partnership with government and business in delivering outcomes for communities and individuals.

The ATO appears to currently hold the view that organisations providing relief in AusAID certified developing countries by way of facilitating or enhancing regional economic development and related activities cannot qualify as a PBI.  However, we have noted above, it is clearly possible to provide relief by way of economic and regional development.

As recently as December 1998, an ACFOA member obtained confirmation from the ATO that the organisation, solely involved in the provision of volunteers to assist economic development in AusAID certified developing countries, does qualify as a PBI for FBT and related purposes.  The ATO, however, maintained that the organisation was not “in Australia” for the purposes of gift deductibility (see discussion at 3.2.5 below) and this issue was not required to be challenged at the time, because the organisation had previously established an Approved Overseas Aid Fund.

Other ACFOA members, being like organisations with similar objects, activities and similar methods of service delivery have been denied PBI status by the ATO.  The inconsistency in interpretation and understanding of the role of ACFOA member organisations has been a constant source of frustration.

It is difficult to provide a set of practical guidelines to ACFOA members on whether or not the ATO will allow PBI status on any given day.  We can only acknowledge that the process is likely to be difficult and to absorb more costs and resources than many of our members can bear.

3.2.4 Identifying a Section of the Public to Which Benevolent Relief is Directed

Whilst it is acknowledged that the cases support the view that PBI status will not generally be granted where the subjects of the benevolent relief are the community at large, it is important to note that in many instances ACFOA members are providing relief to a whole community, in an AusAID certified developing country.

The practical implications are that it is possible to take the view that a whole community (albeit a significantly disadvantaged one) represents too broad a section of the public to qualify as a PBI when, in context, poor communities in AusAID certified countries, are a clearly identifiable section of the public.  ACFOA’s view is that this distinction should be clearly made.

3.2.5
What does “In Australia” Mean & How is it Interpreted for PBI Purposes?
At general law there is no pre-condition that an organisation be located in Australia or carry on its activities in Australia to qualify as a PBI.  The decision of the Supreme Court of the ACT in Australian Council for Overseas Aid v FC of T 80 ATC 4575 (“ACFOA case”) supports this contention, particularly given ACFOAs activities and reason for being revolve around the provision of overseas aid.

Further, the ATO notes, in Draft Taxation Ruling TR 2000/D14 that:


“If a public benevolent institution is not in Australia it will still be eligible for fringe benefits tax concessions….”

This is evidence of the correct legal position and the ATO’s long-held view that confirms that an organisation can be recognised as a PBI for other taxation purposes, but still be denied gift deductibility status.

However, as noted above, there is a requirement for gift deductibility only that a fund, authority or institution must be in Australia.

In a 1987 Income Tax Ruling, IT2386: Income Tax: Gifts to Public Benevolent Institutions, the matter was considered in relation to the former section 78(1)(a) of the Income Tax Assessment Act 1936 (“the 1936 Act”).  This is the equivalent to Division 30 of the 1997 Act.

The ATO noted:

In paragraph 26 of Canberra Income Tax Circular Memorandum 806 (CM 806) it is stated that the expression "in Australia" refers to the location of the institution and not to the persons who are to benefit from the institution's activities.  It was accepted that, if a public benevolent institution is located in Australia, it is not essential that the granting of assistance be limited to persons in Australia.

CM 806 was circulated in 1961.  In 1967 a memorandum addressed to all Deputy Commissioners explained that the comments in paragraph 26 of CM 806 were based on the case of a society which had been recognised as a public benevolent institution even though its charter authorised the use of the society's funds outside Australia.  Approval of the society as a public benevolent institution had been granted on the understanding that the main function of the society was to carry out its benevolent work in Australia.  

The memorandum went on to state that, not only must the fund, organisation or institution be established and maintained in Australia but its activities should also be confined to Australia. That has been the official approach to the operation of paragraph 78(1)(a) ever since.  It was against this background that sub-paragraph 78(1)(a)(1xii) and sub-sections 78(8) to 78(12) were established to allow tax deductions in respect of gifts to approved overseas aid organisations.

This view has most recently been noted again by the ATO in Draft Taxation Ruling TR 2000/D14, without reference to the memorandum or any other legislative or court authority for the proposition that:


“To be in Australia, a public benevolent institution must be established, controlled, maintained and operated in Australia and its benevolent purposes must be in Australia. (emphasis added)

ACFOA submits it is the most severe stretch of statutory interpretation to infer from the simple words “in Australia” that Parliament intended to deny gift deductibility to the PBIs such as Australian operated, funded and controlled member institutions of ACFOA and other like organisations, fully accountable to the Australian community and the laws of Australia, by the use of this simple phrase.

As is evident from the above, it has been a long-standing, though untested, practice of the ATO to apply a restrictive interpretation to the term “in Australia” to limit gift deductibility to organisations that are both located in Australia and whose activities are confined to Australia.  In our view, this narrow interpretation is not supported by law and, a plain reading of the phrase “a fund, authority or institution must be in Australia” can not yield anything more than that the organisation is controlled, maintained and operated in Australia.

In the Overseas Aid Gift Deduction Scheme Guide for NGOs, prepared by AusAID, the “Australian” requirement is merely represented by a requirement that an organisation needs to show how recipient communities know that the assistance they are receiving comes from Australian sources.

3.2.6
Special Conditions for Endorsement as an Income Tax Exempt Charity – paragraph 50-50(a) of the Income Tax Assessment Act 1997

There are two tests in paragraph 50-50(a).  First, a charitable institution must have a physical presence in Australia and, secondly, to the extent it has a physical presence in Australia, it must incur its expenditure and pursue its objectives in Australia.

On a plain reading of the paragraph, it could readily be concluded that no overseas aid organisation will qualify for endorsement as an income tax exempt charity.  Whilst ACFOA members clearly have a physical presence in Australia, most of their expenditure and their objectives are pursued outside Australia, apart from the administration, co-ordination, advocacy and fund-raising activities.

These provisions were introduced in 1997 to counter tax avoidance arrangements and, to date, the ATO has interpreted them broadly in favour of overseas aid organisations.  However, their potential operation to deny endorsement for overseas aid organisations and the poor drafting of the provisions should be noted by the Inquiry.

While the ''physical presence test” is not of concern, the second test (“activity test”) applies to the extent the institution has a physical presence in Australia.  If the institution has a physical presence elsewhere than in Australia, it is necessary to consider the institution only insofar as it is physically present in Australia.  

Consider this test in the context of a typical Australian based aid organisation.  It certainly has a physical presence in Australia, but it is extremely difficult to view such an organisation as satisfying the activity test.

The only example provided by the ATO in Taxation Ruling TR2000/11: Income Tax: Endorsement of Income Tax Exempt Charities
 does little to assist of comfort ACFOA member organisations whose headquarters are located in Australia and whose aid programs are carried out overseas.  Instead, it considers the situation of an international aid institution based overseas but having a mission in Australia carrying out charitable activities in Australia.

The UK Charities Commission reviewed this issue in 1992 and formulated a more helpful test that, in determining the charitable status of organisations operating abroad, the Commission will first consider whether they would be regarded as charities if their activities were confined to the UK and then deny charitable status only if there would good public policy reasons to do so.

4.0 Wholly or Partially Charitable Organisations

ACFOA and its member organisations strongly submit that an organisation’s charitable status should be determined by reference to the purpose of its activities in the context of the organisation’s reason (or predominant reason) for being.  In the modern context, most overseas aid organisations and, indeed, other charitable institutions, must undertake a range of activities that are solely for the purpose of achieving their charitable aims and outcomes.

For most ACFOA members, the nature of the activities has broadened significantly and may include some “commercial-type” activities, however, the nature of the organisations and their objects and reason for being has not altered.

To remain dynamic in responding to the demands of their stakeholders and in taking up new opportunities as they arise, it is essential that charities be defined primarily by reference to their charitable purpose or purposes.

In a Canadian case, Alberta Institute on Mental Retardation v. The Queen
, the majority of the Federal Court of Appeal noted:

“Where, as in this case, the involvement of the charitable organization with a commercial enterprise is not an end or purpose in itself but is merely a means to the fulfillment of the purposes of the charitable organization which are exclusively charitable, that involvement will not result in the charitable organization losing its exemption.”

This appears a reasonable approach to the consideration of the various activities of a charitable institution in determining its charitable status.

5.0
How Else Could it be Done?  Some Suggestions for Improvement of the Administration of the Definition of Charities and Related Organisations

5.1.1
Introduction

The medium-term objective of ACFOA is to negotiate a consistent approach across the relevant Departments and Agencies and to streamline certain approval processes which currently involve more than one agency.  This approach ought to provide certainty and clarity as to whether a particular aid agency is providing “relief” for “all” purposes, that is:

· As a Public Benevolent Institution;

· For the purposes of AusAID funding;

· For Gazettal as an approved overseas aid fund

We would add that the preferred approach would be to approve a particular organisation as a whole, rather than a distinct fund within the organisation.  This would provide greater certainty in relation to those organisations whose sole or dominant purpose is the provision of aid. Most of ACFOA’s member organisations would fall within this category.

It is a reasonable expectation that an overseas aid organisation that is recognised as a charity, will further its stated purposes by also engaging in advocacy in order to relieve poverty and to assist the beneficiaries of the aid program.  This principle is recognised by the UK Charities Commission, as noted at paragraph 3.1.4 of this submission.

ACFOA’s preferred approach is to either:

· establish an independent authority, modelled on the UK Charities Commission, to oversee the regulation and endorsement of all charitable institutions; or 

· to empower the Minister for Foreign Affairs to make the final recommendation as to income tax exempt & DGR status of overseas aid organisations, along the lines of the Register of Cultural Organisations Model.

ACFOA is seeking a clearer separation of Government policy in relation to the overseas aid program, with the charter of the ATO and other revenue authorities to protect the revenue base, often without due regard for the policy rationale for DGR and income tax exempt charitable status.

There is current precedent for this type of approach under the Environmental Organisation and Register of Cultural Organisations systems.

As noted in Senator Woodley’s submission to the Inquiry, as a result of the UK Government’s Charities Tax Review, the new tax regime for charities means that almost any gift to a registered charity may now be claimed as a tax rebate.

There is a strong policy rationale for such arrangements to enable NGOs to concentrate their efforts on the co-ordination and delivery of aid to those in need and not be distracted by the requirement to be different things to different Government Agencies with substantially the same agendas.

5.1.2 Independent Charities Commission – Modelled on the UK System

Throughout this submission, we have referred to aspects of the UK Charities Commission which highlight the work of the Commission in providing an independent model for implementation of the administration of the Government’s philanthropic policies.

We commend this model to the Inquiry and recommend it be further investigated as a model for the consolidation of the administration of charities and charitable concessions in Australia.

5.1.3
Register Of Cultural Organisations System

It is currently much simpler for a local dance troupe or community arts organisation to receive DGR status under the Register of Cultural Organisations than it is for a charitable institution to obtain DGR status under either PBI status or the overseas aid gift deduction scheme.

It is questionable whether this is the policy intent of the government, to make life significantly more difficult for overseas aid organisations that it is for cultural institutions.

If an organisation is involved in any of a number of cultural activities, it can obtain DGR status, by being entered on the Register of Cultural Organisations.  To be eligible for entry to the Register, an organisation must have an Australian Business Number (ABN) and its principal purpose must be cultural (ie to promote one or more of the cultural activities covered). 

The organisation must establish a public fund to receive donations, separately from all other funds held by the organisation and must be used exclusively for cultural purposes.

The Federal Minister responsible for the Arts, and the Treasurer, approve new appointments to the Register which is administered by the Department of Communications, Information Technology and the Arts.

After approval for entry on the Register, organisations are required, in accordance with Subdivision 30-BA of the Income Tax Assessment Act 1997 to seek endorsement as a Deductible Gift Recipient (DGR) from the Australian Taxation Office (ATO), however, this is largely a formality for organisations listed on the Register.
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